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November 3, 2009 
 
 
The Honorable Jeff Bingaman, Chairman 
Committee on Energy and Natural Resources 
304 Dirksen Senate Building  
Washington, D.C. 20510 

The Honorable Lisa Murkowski, Ranking 
Member, Committee on Energy and Natural 
Resources 
304 Dirksen Senate Building  
Washington, D.C. 20510 

 
Transmitted via Facsimile to 202-224-6163 
 
Re: Water Transfer Facilitation Act of 2009- S 1759 
 
Chairman Bingaman, Ranking Member Murkowski and Members of the Water and Power 
Subcommittee: 
  
We hereby request that this correspondence be included in the hearing record for S 1759 and that 
it be provided to the committee members in anticipation of the hearing on November 5, 2009. 
 
Our organizations oppose  the Water Transfer Facilitation Act of 2009 as introduced. As 
California continues to seek resolution to water conflicts, we agree that water transfers can play a 
role but we point out that there is already comprehensive water transfer authority in the Central 
Valley Project Improvement Act (CVPIA). Pub. L. 102-575 §3405. Moreover, significant 
progress in facilitating  water transfers has already been made by the Bureau of Reclamation and 
the California Department of Water Resources through the federal/state Drought Water Bank.  
Reclamation and DWR successfully petitioned the California State Water Resources Control 
Board to combine the Permitted Places of use for the Central Valley Project and State Water 
Project. However, without adequate protections, the language contained in S. 1759 will go too 
far to expedite transfers, and will likely create a market for paper water, create third party 
impacts, impact federal Indian Tribes, and further exacerbate regional conflicts over water in 
California.  
 
A determination of availability and need for additional water to be transferred must precede any 
transfers and should come from a comprehensive package of facts. Since we are committed to 
working with you toward a sustainable hydrologic future for California, we respectfully urge you 
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to amend the bill to prevent redirected  impacts to other beneficial uses of water. Our specific 
concerns and suggestions are provided below. 
 
Section 2 
 
Section 2 (a), as written, creates a water transfer market for paper water- water that does not 
exist.  Paper water would be created through exemption of transfers from the existing 
requirement in paragraphs (A) and (I) of section 3405(a)(1) of the CVPIA  that transferred water 
not exceed the actual 3 year average delivery  amount and the requirement to show proof that the 
transferred water would otherwise be beneficially used or irretrievably lost during the time 
period of the transfer.  This exemption will likely result in additional upstream reservoir 
drawdown and an impact on water supplies for CVP-dependent rivers and wildlife refuges.   
 
The legislation, as proposed is also redundant in its description of eligible CVP contractors in 
Section  2(a)1 which refers specifically to the CVP’s San Felipe, West San Joaquin, and Delta 
division contractors  as eligible for water transfers , but they are also included again in the 
description of all CVP contractors, past and present in Section 2(a)2 as  eligible for water 
transfers.   
 
Section 2(b) creates a preferential status for the San Joaquin River Restoration Program over any 
other CVPIA program, something never done before for ANY portion of a CVP program.  It also 
supersedes federal and state area of origin protections by favoring the one CVP river system- the 
San Joaquin, which is a net importer of water, over other basins such as the Sacramento, Trinity 
and American river basins which are net exporters of water to the San Joaquin and Tulare basins.  
It further aggravates the continued failure of the Bureau of Reclamation to charge CVP 
contractors for restoration of the Trinity River as pointed out by the Hoopa Valley Tribe in their 
October 22nd letter.    
 
Section 2(a) of the legislation, by exempting transferred water from proof of actual beneficial 
use, will further delay  fulfillment of Federal Indian Trust responsibilities  arising under Section 
3406(b)(23) of the CVPIA.  As pointed out in the letter by the Hoopa Valley Tribe, it would do 
so financially.  However, we believe it may also do so physically by  transferring water stored in 
Trinity Reservoir which is specifically  dedicated to the preservation and propagation of the 
Trinity River fishery.  It also jeopardizes stored in Trinity, Shasta, Folsom and other CVP 
reservoirs specifically  dedicated to Central Valley fisheries and wildlife refuges made available 
under CVPIA Sections 3406(b)(2) and 3406(d), respectively. 
 
The attached 1977 Interior Solicitor’s Opinion on a request by the Grasslands Water District for 
additional water supplies explains the federal obligations to protect areas of origin such as the 
Trinity River from impacts to export water to areas such as the Grasslands during periods of 
drought. 
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We therefore recommend that Section 2(a)1 be deleted in its entirety, and that if this legislation 
is adopted in any form it include a condition on transfers that requires as a prerequisite the 
fulfillment of the contractors’ payment obligations and establish additional protections for  the 
Trinity River and Central Valley fish and wildlife refuges as provided in Sections 3406(b)2 and 
3406(b)23) and 3406(d) of Public Law 102-575 by adding them as prohibitions of harm under 
new Sections 2(b)3, 2(b)4) and 2(b)(5), respectively: 
 

(3) The protection of Central Valley fish and wildlife water supplies, as described in 
Section 3406(b)(2) of Public Law 102-575 
(4) The Trinity River Restoration Program, as described in Section 3406(b)23 of Public 
Law 102-575, and as embodied in the Interior Secretary’s December 2000 Trinity River 
Record of Decision 
(5) Central Valley Refuges and Wildlife Habitat areas, as described in Section 3406(d) of 
Public Law 102-575. 

 
Section 3 
 
We appreciate your emphasis to follow all environmental laws to analyze the impacts to both the 
areas of origin and the receiving areas from Central Valley Project water transfers. As you are 
aware, the Bureau of Reclamation and the California Department of Water Resources have 
struggled to produce programmatic federal and state environmental review for water transfers 
(including those proposed in your bill) since the signing of the Sacramento Valley Water 
Management Agreement in 2001. We suggest that beyond emphasizing that the Bureau of 
Reclamation, “…shall initiate and complete, on the most expedited basis practicable, the 
programmatic development of environmental documentation to facilitate voluntary water 
transfers within the Central Valley Project,” that you  add companion language that will protect 
the areas of origin from harm. 
 
A programmatic National Environmental Policy Act document will not be completed for 2010 
transfers and very likely won’t be finished even for 2011 water transfers. In light of that fact, we 
request that you add the following provisions that will safeguard family farms, communities, and 
myriad species: 

 Prohibit ground water substitution. 

  Fallowing patterns should err on the side of preventing species impacts.  

 All water transfers under this bill must be monitored by independent, third parties that are 
paid for by the buyers and hired through USFWS or NMFS  

 
Past experience demonstrates just how destructive surface water sales with ground water 
substitution can be in the northern Sacramento Valley. For example, in 1994, following seven 
years of low annual precipitation, Western Canal Water District and other irrigation districts in 
Butte, Glenn and Colusa counties exported 105,000 af of water extracted from the Tuscan 
aquifers to buyers outside of the area. This early experiment in the conjunctive use of the 
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groundwater resources – conducted without the benefit of environmental review – caused a 
significant and immediate adverse impact on the environment. (Msangi 2006). Until the time of 
the water transfers, groundwater levels had dropped but the aquifers had sustained the normal 
demands of domestic and agricultural users. The water districts’ extractions, however, lowered 
groundwater levels throughout the Durham and Cherokee areas of eastern Butte County. (Msangi 
2006). The water level fell and the water quality deteriorated in the wells serving the City of 
Durham. (Scalmanini 1995). Irrigation wells failed on several orchards in the Durham area. One 
farm never recovered from the loss of its crop and later entered into bankruptcy. Residential 
wells dried up in the upper-gradient areas of the aquifers as far north as Durham.  
 
In 2009, the U.S. Fish and Wildlife Service failed to comply with the ESA and provide 
information necessary to establish the impact on the threatened giant garter snake. The Service 
also failed to provide measures to minimize the impact of take from transfers. To fully comply 
with the law and minimize the potential for legal challenges to surface water transfers, your bill 
could emphasize the importance of including the essential baseline data and mitigation measures 
to protect the species. 
 
Section 4 
 
The Bureau of Reclamation could bring to Congress many of the facts that have been absent 
from the water transfer debate. For example, a State Water Resources Control Board Strategic 
Plan report1 (2008) reveals that there are rights, permits, and licenses for at least five times the 
amount of water than exists. A review of the Bureau of Reclamation’s seven Trinity River water 
permits reveals that Reclamation has permits to store and divert twelve times the average annual 
flow of the Trinity River at Lewiston (Stroshane 2009).  It is also well known that many 
speculators in hydrologically dry area of California have abused their own water supplies, and 
some have planted permanent crops even when their contracts clearly articulate that there will be 
years that water deliveries may drop to zero. To the detriment of all Californians, local, state, and 
federal agencies have failed to stop blatantly wasteful and inappropriate uses and diversions of 
water and have failed to pursue aggressive planning for regional water self-sufficiency.    The 
water transfer legislation, as proposed, encourages more of the same. 
 
Conclusion 
We appreciate your consideration of our concerns .  If you decide after hearing testimony, that 
there is still a need and desire to move ahead with this legislation, we urge you to strongly 
consider our recommendations so that you do not, in your haste to facilitate water transfers, 

                                                 
1 See page 10, paragraph 2 at 
http://www.waterboards.ca.gov/water_issues/hot_topics/strategic_plan/2007update.shtml 
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redirect impacts to the areas of origin, harm Central Valley fish and wildlife, and violate  Federal 
Indian Trust responsibilities to the Hoopa Valley and Yurok Tribes. 
 
Sincerely, 

 

 

   

Carolee Krieger, President   Bill Jennings, Chairman 
California Water Impact Network  California Sportfishing Protection Alliance 
808 Romero Canyon Road   3536 Rainier Avenue 
Santa Barbara, CA 93108   Stockton, CA 95204 
(805) 969-0824    (209) 464-5067 
caroleekrieger@cox.net   deltakeep@aol.com 
 
 
 
cc: Senator Dianne Feinstein 
 Senator Barbara Boxer 

Congressman George Miller  
Congressman Grace Napolitano 
Congressman Steve Thompson  
Congressman Jim Costa 
Congressman Devin Nunes 
Interior Secretary Ken Salazar 
Hoopa Valley Tribal Council 
Yurok Tribal Council 

 












