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California Sportfishing BAYKEEPER.
\ P Defending Our Waters—from th
\p/ Protection Alliance High Sr'e!?a to the Golden Gate

“An Advocate for Fisheries, Habitat and Water Quality”

30 May 2008

Mr. Joe Karkoski

Ms. Susan Fregien

California Regional Water Quality Control Board

Central Valley Region VIA: Electronic Submission
jkarkoski@waterboards.ca.gov Hardcopy if Requested
SFregien@waterboards.ca.gov

RE:  Scoping Comments; Long-term Irrigated Lands Regulatory Program and Associated
Programmatic Environmental Impact Report

Dear Mr. Karkoski and Ms. Fregien;

The California Sportfishing Protection Alliance and San Francisco Baykeeper
(CSPA/Baykeeper) have reviewed the scoping document for the Central Valley Regional Water
Quality Control Board’s (Regional Board) Long-term Irrigated Lands Regulatory Program
(Program) and submit the following comments on the Program and Programmatic Environmental
Impact Report (EIR). We incorporate, by reference, the excellent comments submitted by the
California Rural Legal Assistance Foundation, Clean Water Action and Community Water
Center.

The 19 March 2008 Scoping Document characterizes the proposed EIR as a
programmatic document. However, we understand that Regional Board staff intends to bring
forth specific regulatory proposals concurrently or immediately following adoption of the EIR.
If the EIR is to be employed to buttress specific regulatory program elements that will be
considered for implementation in the near-term, it must include considerably more specificity
that is generally found in programmatic documents. This means that the EIR and Program must
include specific goals, milestones, measures of success, financial assurances that the program is
implementable, consequences for failure and mitigation measures to ensure that the Program will
be successfully implemented and water quality standards will be achieved.

CSPA/Baykeeper appealed the Regional Board’s adoption of the July 2006 Irrigated
Lands Waiver to the State Water Resources Control Board (State Board). The State Board’s
regulatory compliance, groundwater and non-point source units were directed to review the
appeal and administrative record. In a series of draft reports, State Board staff found that
petitioner’s claims were accurate, that the adopted waiver failed to comply with the Porter-
Cologne Water Quality Control Act. The State Board staff Draft No. 4 is attached as Exhibit No.
1 and incorporated in these comments. The staff review found that: 1) discharges from irrigated
lands have violated water quality standards, 2) coalitions have failed to comply with conditions



of the waiver, 3) the Regional Board cannot or will not enforce fundamental waiver conditions,
4) the monitoring and reporting program is deficient, 5) the waivers lack specific time schedules
for key elements of the program, 6) waiver conditions do not ensure pollution reductions by
individual farms, 7) the size of coalitions is unmanageable, 8) the waiver should address
groundwater protection, 9) the waiver is not consistent with the state’s Non-point Source
Program and 10) the waiver should be remanded to the Regional Board to include specific
recommendations made by staff. State Board staff was then informed that the Executive
Director did not wish the waiver to be remanded and prepared a subsequent draft, attached as
Exhibit No. 2. Even though the final report did not recommend remand of the waiver, it retained
the majority of the findings of the previous drafts. The Program and EIR must address the
conclusions of State Board technical staff and detail how the new Irrigated Lands Program will
achieve water quality standards and comply with Porter-Cologne and the Non-Point Source
Control Policy (including the specific essential “control elements” of the NPS policy). The EIR
must discuss and analyze the likelihood of the program achieving compliance with water quality
standards and specific consequences for failure to achieve compliance.

On 21 March 2003, CSPA/Baykeeper and other environmental groups submitted
comments on the Notice of Preparation of the EIR for the Irrigated Lands Program. Those
comments address specific requirements of any defensible environmental review document and
are incorporated and attached as Exhibit No. 3.

The EIR must include a detailed and accurate baseline report of conditions currently
existing on Central Valley agricultural lands. Among other things, the EIR should breakdown
the Valley’s agricultural lands into logical zones and provide a detailed discussion of the
acreages involved, number of farms, types of crops, seasonal changes in cropping patterns,
existing BMPs employed on the farms, percentages of farms with no BMPs in place, the types
and locations of pollutants being discharged from farms, the effectiveness of BMPs to reduce or
prevent discharges of expected pollutants, a summary of data collected in the various zones and a
discussion of likely sources of those pollutants. The baseline also should discuss information
about all of the farms that has been collected by the Regional Board, submitted by the various
coalition groups as well as submitted directly to the Regional Board by individual dischargers. It
must identify and discuss specific biological resources, including sensitive species and habitats,
the proximity of discharge points to those resources, the kinds and quantity of pollutants
discharged and the potential impacts of pollutant loading on specific biological resources. It
cannot rely on information collected far downstream to adequately address and mitigate
upstream adverse impacts to sensitive biological resources, i.e., it must identify localized impacts
in the vicinity of actual discharge locations.

The EIR must evaluate all existing and potential BMPs that might be required pursuant to
any regulatory program ultimately enacted by the Regional Board. All technically feasible
BMPs that could be employed by farms in the Central Valley should be discussed, including
their efficacy at reducing pollutants in irrigation return flow discharges to surface and
groundwater.

The Program and EIR must contain a full and defensible antidegradation analysis that
addresses continuing cumulative impacts, potential impacts of changing cropping patterns,
adverse impacts on listed species and the environmental and human costs of failing to achieve



compliance with water quality standards. It must include a comprehensive socio-economic
analysis. As we have previously stated, on numerous occasions, the environmental baseline for
the antidegradation analysis should be 1968.

Porter-Cologne requires that the Regional Board protect groundwater. Serious
impairment of groundwater by agricultural activities has been amply documented.
CSPA/Baykeeper believes that any irrigated lands program must include and prioritize protection
of groundwater. A defensible groundwater protection program must include groundwater
monitoring, implementation of BMPs and assessment of BMP effectiveness, milestones,
timelines and consequences for noncompliance. In addition, the potential impacts to
groundwater of BMPs to be implemented by dischargers pursuant to the surface water discharge
requirements also must be evaluated in the EIR.

In July 2007, the Regional Board released a landmark draft report presenting the first
region-wide assessment of data collected pursuant to the Irrigated Lands Program since its
inception in 2003. Data collected from some 313 sites throughout the Central Valley revealed
that: 1) toxicity to aquatic life was present at 63% of the monitored sites (50% were toxic to
more than one species), 2) pesticide water quality standards were exceeded at 54% of sites (many
for multiple pesticides), 3) one or more metals violated criteria at 66% of the sites, 4) human
health standards for bacteria were violated at 87% of monitored sites and 5) more than 80% of
the locations reported exceedances of general parameters (dissolved oxygen, pH, salt, TSS).
While the adequacy of monitoring (i.e., frequency and comprehensiveness of monitoring) varied
dramatically from site to site, the report presented a dramatic panorama of the epidemic of
pollution caused by the uncontrolled discharge of agricultural wastes. The Program and EIR
must specify and evaluate how, and under what timeline, the new Irrigated Lands Program will
directly address and eliminate these violations of water quality standards in light of the fact that,
under the present program, the Regional Board cannot know who is actually discharging
pollutants, what specific pollutants are being discharged, what are the localized water quality
impacts in the vicinity of the discharge, who has or has not implemented best management
practices (BMPs) and whether any reductions in pollutant loading or improvements in water
quality have occurred. It must discuss and analyze the likelihood of achieving compliance and
specific consequences for failure to achieve compliance.

Since adoption of the 2003 and 2006 waivers, a catastrophic decline of pelagic species in
the Sacramento-San Joaquin Delta has been documented. Delta pelagic species include Delta
smelt, threadfin shad, American shad, striped bass and longfin smelt. Pollutants have been
identified by the Pelagic Organism Decline (POD) workgroup as one of three principle causes of
the decline. Further, populations of various runs of Chinook salmon and steelhead that utilize
the Delta and Central Valley waterways for migration, spawning and rearing have recently
plummeted to dangerously low levels. The Program and EIR must specify how and under what
timeline the new Irrigated Lands Program will identify and eliminate adverse impacts from
pollutants discharged from irrigated lands to these pelagic and salmonid species and their critical
habitats, especially the localized impacts in sensitive spawning and/or rearing habitats in the
vicinity of agricultural discharges. It must further discuss and analyze the likelihood of
achieving compliance and the specific consequences for failure to achieve compliance.



CSPA/Baykeeper believe that Reports of Waste Discharge and individual farm-based
management plans (similar to pollution prevention plans under the industrial or construction
stormwater permits) are fundamentally necessary for any meaningful program addressing
discharges from irrigated lands. The Regional Board must know who is actually discharging
pollutants, the pollutants being discharged, the localized impacts of discharges, whether BMPs
are being used and if BMPs that have been implemented are effective. Every successful iterative
program (as opposed to end-of-pipe control) has been predicated upon pollutant identification,
BMP implementation, BMP evaluation and application of additional BMPs where problems
remain. The Program and EIR must discuss and analyze how, and by what yardsticks, timetables
and measures of success any new irrigated lands program will achieve compliance with water
quality objectives in the absence of Reports of Waste Discharge and farm-based management
plans.

Any defensible EIR must include identification and evaluation of a reasonable range of
alternatives. CSPA/Baykeeper believes the range of alternatives, beyond the no project
alternative, must include: 1) individual WDRs, especially where intensive chemical application
occurs near critical habitat areas or serious and repeated violations of water quality standards
have been documented and 2) general WDRs addressing similar agricultural practices and/or
similar discharges and/or sub-watersheds. Staff has developed a model general order that has
already been presented to the Regional Board for review that could serve as the basis for a
general WDR alternative.

As Regional Board staff has previously testified, waivers require greater staff effort to be
successful. The Program and EIR must discuss, propose and evaluate a revenue scheme
sufficient adequately to implement and enforce the program at a level that will ensure success.

In closing, the Regional Board cannot document any quantifiable improvement in water
quality that has occurred as a result of the irrigated lands program. It cannot point to a single
specific BMP that has been implemented or any resulting reduction in localized pollutant loading
or improvement in water quality. It cannot identify the locations of critical habitat or sensitive
biological life, the proximity of discharges, the specific type or volume of pollutants being
discharged or the potential adverse effects of those discharges on sensitive habitat and species.
Without this basic information, there is no way an EIR or Program purporting to regulate
discharges from irrigated agriculture can establish an adequate baseline to evaluate any
regulatory program.

Increasing water quality degradation and disappearing fisheries require a program that
demands far more of dischargers than simply joining a coalition or contributing to generalized
monitoring efforts. A successful and legally defensible irrigated lands program must identify
sensitive habitat and species. It must mandate and ensure that individual dischargers actually
implement BMPs and that implemented BMPs actually work. Simple educational programs are
insufficient. The program must include clear quantifiable yardsticks and timelines to document
improvement. It must include enforceable penalties to ensure compliance by all dischargers.

Thank you for considering these comments. If you have questions or require
clarification, please don’t hesitate to contact us.



Sincerely,

A

Bill Jennings, Executive Director
California Sportfishing Protection Alliance
3535 Rainier Avenue

Stockton, CA 95204

209-464-5067

S of (L

Sejal Choksi

Program Director and Baykeeper
San Francisco Baykeeper

785 Market St., Suite 850

San Francisco, CA 94103
415-856-0444x107
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TECHNICAL REPORT
STATE WATER RESOURCES CONTROL BOARD
DIVISION OF WATER QUALITY

PETITIONS REGARDING CONDITIONAL WAIVERS OF WASTE DISCHARGE
REQUIREMENTS FOR DISCHARGES FROM IRRIGATED LANDS ISSUED BY THE
CENTRAL VALLEY REGIONAL WATER QUALITY CONTROL BOARD

PURPOSE:

The purpose of this memorandum is to respond to the Office of Chief Council's (OCC) request
for a Division of Water Quality (DWQ) technical review of petitions SWRCB/OCC Files A-1759,
A-1759(a) and A-1759(b)'. The petitions call for the State Water Resources Control Board
(State Water Board) to review actions taken by the Central Valley Regional Water Quality
Control Board (Central Valley Water Board) in adopting Order No. R5-2006-0053, Coalition
Group Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated
Lands (Conditional Waiver) and Order No. R5-2006-0054, Individual Discharger Conditional
Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands. This technical
review was limited to the administrative record provided by the Central Valley Water Board.

BACKGROUND:

Senate Bill 390 (SB 390)? signed into law on October 8, 1999, required Regional Water Quality
Control Boards (regional boards) to review their existing waivers of waste discharge
requirements (WDRs) and to either renew them or replace them with WDRs. Under SB 390,
waivers not reissued, automatically expired on January 1, 2003. SB 390 required that waivers
not renewed be replaced with general or individual WDRs. To comply with the requirements of
SB 390, the regional boards adopted conditional waivers for various discharge categories.

The most controversial waivers were those for discharges from irrigated agricultural lands.
Discharge waivers are conditional and may be terminated at any time by the regional boards.

' Southern San Joaquin Valley Water Quality Coalitions, the Sacramento Valley Water Quality Coalition. and the
Northern California Water Association (agricultural interests’). and. the California Sportfishing Protection Alliance:
Deltakeeper Chapter of Baykeeper. and San Joaquin Audubon (environmental interests”)

2 Senate Bill No. 390 CHAPTER 686 An act to amend Scctions 13269 and 13350 of the Water Code.

relating to water. {Approved by Governor October 6, 1999. Filed with Secretary of State October 10, 1999 and
subsequent amendments..
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To implement SB 390, the Central Valley Water Board has taken the following actions.

Date Action Resolution No. Order No.

December 5, 2002 | Adoption of R5-2002-0201
two conditional waivers,
one for growers who
join coalition groups, the
other for individual
growers.

July 11, 2003 Re-adoption of the
conditional waivers.

December 2005 Extension of the
expiration dates for the
waivers.

June 22, 2006 Re-adoption of the R5-2006-0053
conditional waivers. R5-2006-0054

August 3, 2006 Amendment of the
waivers.

The August 3, 2006 conditional waiver amendments included the following new requirements:

* Coalition groups in the program were required to submit electronic lists of their
participants by September 30, 2006;

* Owners or operators of irrigated lands were prohibited from joining a coalition group
after December 31, 2006, unless they received an allowance from the executive officer
(EO) of the Central Valley Water Board. Afterward, unless an allowance is provided,
owners or operators not in coalition groups have to either apply for an individual waiver
or apply for WDRs;

 Coalition groups were required, at EO discretion, to submit a management plan when
more than one exceedance of a water quality standard occurs in three years.

In July 2006, the Southern San Joaquin Valley Water Quality Coalition, the Sacramento Valley
Water Quality Coalition, and the Northern California Water Association (agricultural interests)
filed petitions challenging the Central Valley Water Board action of adopting the 2006 waivers
on various grounds, as did the California Sportfishing Protection Alliance, Deltakeeper Chapter
of Baykeeper, and San Joaquin Audubon Society (environmental interests)>.

On November 14, 2006, the State Water Board Office of Chief Council (OCC) requested that
DWQ conduct a technical review on specmc points presented in the petitions - SWRCB/OCC
Files A-1759, A-1759(a) and A-1759(b)*.

3 State Water Boards Office of Chiet Council (OCC) Files A-1759. A-1759(a) and A-1759(b),
* Memo dated November 14, 2006 from Michael A.M. Lauffer, Chief Counsel OCC. to Darrin Polhemus, Division
Chief DWQ.
2
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TECHNICAL ISSUES - AGRICULTURAL INTERESTS
In requesting an analysis of issues raised by the petitioners, OCC identified the following
specific technical issues for review.

Agricultural Interests Petition [SWRCB/OCC Files A-1759, A-1759(a)]

Issues stated in the Agricultural Interests’ Petition:

1. The conditional waivers should allow coalition groups to submit maps showing
parcels participating in a coalition in lieu of submitting the names of owners or
operators.

2. The conditional waivers should not require submittal of participant lists without
allowing an option to submit non-participant lists.

3. The conditional waivers should not preclude growers or owners from joining a
coalition group after December 31, 2006.

DWQ Technical Analysis of Issues - Agricultural Interests

Issues No. 1 and 3 raised in the agricultural interests’ petition were addressed by the State
Water Board or appear to have become moot as a result of the Central Valley Water Board
August 3, 2006 amendment of the group conditional waiver®. Issue No. 2 became moot as the
result of all coalitions submitting participant lists in compliance with the September 30, 2006
deadline. Because the issues set forth in the agricultural interests’ petitions have become
moot, DWQ did not conduct a technical analysis on these petitions.

TECHNICAL ISSUES — ENVIRONMENTAL INTERESTS

In requesting an analysis of issues raised by the environment interests, OCC identified the
following specific technical issues for review. OCC will address issues related to the state
antidegradation policy and the Central Valley Water Board Basin Plan.

Environmental Interests Petition [SWRCB/OCC File A-1759(b)]

The environmental interests seek an order by the State Water Board to vacate Order No. R5-
2006-0053 and Order No. R5-2006-0054. The petitioners state that after three years of
implementing the conditional waiver, the Central Valley Water Board is unable to identify who
is discharging pollutants, what pollutants are being discharged, who is participating in the
program, who has or has not implemented best management practices or whether any
reductions in pollutant loading or improvements in water quality have occurred.

The environmental interests’ petition stated the following isssues:

1. Discharges from irrigated agricultural lands have violated water quality objectives;

2. Coalitions have failed to comply with conditions of the waiver;

3. The Central Valley Water Board cannot or will not enforce fundamental waiver
conditions;

4. The MRP is deficient;

5. The conditional waivers lack specific time schedules for key elements of the
program;

> California Regional Water Quality Control Board Central Valley Region Resolution No. R5-2006-0077 amending
Order No. R5-2006-0053 Part | Volume 5 Index 58

2
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The waiver conditions do not ensure pollution reductions by individual farms;
The size of the coalitions is unmanageable and should be limited to specific
subwatersheds;

The waiver does not address groundwater protection; and,

The c%nditional waiver is not consistent with the state non-point source (NPS)
policy.

No

©o®

DWQ Analysis of Technical issues - Environmental Interests
Specific technical issues for review are printed in bold italics. The DWQ findings immediately
follow each issue.

1. Discharges from irrigated agricultural lands have violated water quality objectives;
DWQ agrees that discharges from irrigated agricultural lands have violated water quality
objectives.

Findings:

Information contained in the Administrative Record (Central Valley Water Board Executive
Officer October 2005 monthly report. Administrative Index Part Il Volume 2 Index ) show that
monitoring results have provided evidence of exceedances of water quality objectives related
to discharges from irrigated agricultural lands.” The October 2005 Central Valley Water Board
EO monthly report presented findings from the “Investigation of Water Quality in Agricultural
Drains — Status Report”. The investigation was conducted for the Central Valley Water Board
by UC Davis John Muir Institute and the State Department of Fish and Game. The
investigation report included data from sample locations throughout the Central Valley Region
from two irrigation seasons (2004 and 2005), and from two storm seasons (2004/05 and
2005/06). The study includes three-species testing for water column toxicity using fathead
minnow (Pimphales promelas), the arthropod Ceriodaphnia dubia and the green algae
Selenastrum capricornutum, and also includes sediment toxicity testing using the species
Hyalella azteca. Additionally, toxicity identification evaluations (TIEs) for samples exhibiting
toxicity and a comprehensive suite of chemical analyses are being conducted. Sampling
began in July 2004 (first irrigation season), continued with storm season samples collected in
December 2004 and January 2005, and continued during the 2005 irrigation season with
samples collected from June through August. Sample locations have included sites in 15
different counties and six coalition areas. Sampling continued during storm events in winter of
2005/2006.

During irrigation season sampling, sites were sampled at two-week intervals, up to five times
each. During storm sampling, sites were sampled up to three times a day during rain events.
To date, 262 samples have been analyzed for water column toxicity from 60 locations. Of
these, four samples were marginally toxic to fathead minnows (not enough to perform TIE;
20% mortality was the highest observed), and 26 samples (10%) were significantly toxic to

¢ California Sportfishing Protection Alliance: Deltakeeper Chapter of Baykeeper, and San Joaquin Audubon Petition
Section [ A through J

7 Administrative Record Part 1 Volume 3 Index 41 “Interpretation of Nutrient Water Quality Data Associated with
Irrigated Agricultural Ag Waiver Monitoring™ page 18-19

® The East San Joaquin Water Quality Coalition for exceedances of chlorpyrifos and toxicity in Ash Slough, Duck
Slough. Highline Canal. and Merced River; East San Joaquin Water Quality Coalition for exceedances of EC, TDS,
toxicity, chlorpyrifos, and DO.

4
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Ceriodaphnia. Toxicity to algae (significantly reduced growth) was observed in about 30% of
the samples from the 2004 irrigation season and 2004/2005 storm season. Algae toxicity
results from the 2005 irrigation season were not found in the Administrative Record.

In 25 of the 26 samples that were toxic to Ceriodaphnia to date, organophosphate pesticides
were determined to be the primary cause of toxicity. This was determined through TIEs,
chemical analysis, and the use of available LC50 data for Ceriodaphnia. It is important to note
that just 8 organophosphate insecticides and 2 carbamate insecticides, alone or in
combination, seem to have accounted for virtually all the toxicity to Ceriodaphnia observed in
the study so far. These compounds are the organophosphates Chlorpyrifos, Diazinon,
Dimethoate, Disulfoton, Malathion, Dichlorvos, Parathion-methyl, and Azinphosmethyl, and the
carbamates Methomy! and Carbaryl. The study suggests that adequate control of this
relatively small group of products would greatly reduce or possibly eliminate toxicity to the test
species in field samples.

The toxicity results for algae are more difficult to interpret, and regional board analysis of these
results is ongoing. Test samples often exhibit enhanced growth when compared to control
samples. Significantly reduced growth indicates the presence of a toxicant, and grossly toxic
samples (e.g. 97% reduced growth) were subjected to TIEs. Grossly toxic samples were often
characterized by the presence of herbicides, such as Diuron or Simazine, but the presence of
herbicides, alone or in combination, along with the presence of abundant nutrients (phophorus
and nitrogen-containing compounds) and their effects on algal growth deserves additional
study.

Ninety-four samples have been analyzed for sediment toxicity, and 19 (20%) caused
significant mortality to Hyalella. Chemical analysis and further research determined that the
pyrethroid insecticides Esfenvalerate, Bifenthrin, lambda-Cyhalothrin, and Cypermethrin are
the primary causes of toxicity in all of the samples observed to be toxic to Hyalella in the study
to date. Pyrethroids adhere strongly to particulate matter and are seldom detected in the water
column, but have been detected frequently in sediments from agricultural drains.

Several pesticides were frequently detected in water samples; examples include: Chlorpyrifos
(37% of irrigation samples, 40% of storm samples), Diazinon (16% of irrigation samples, 70%
storm of storm samples), diuron (18% of irrigation samples), simazine (65% of storm samples,
3 % of irrigation samples). Results for some general chemistry parameters such as pH,
electrical conductivity, dissolved solids and turbidity sometimes exceeded water quality
objectives, but were not associated with toxic samples. Further analysis of the general
chemistry and metals concentrations of samples is needed to further assess water quality
impacts caused by discharges from irrigated agricultural lands. Additionally, the spatial
distribution of samples with detected pesticides should be compared to pesticide use patterns,
to gain an understanding of the correlation between pesticide use and the presence of
pesticides in runoff, on a regional basis.

2. Coalitions have failed to comply with conditions of the waiver;

DWAQ agrees that coalitions have failed to comply with some of the conditions of the waiver.
Requirements of the Central Valley Water Board conditional waiver include submittal of the
following reports:
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watershed evaluation reports;

MRP plans;

participant lists;

exceedance reports;

annual monitoring reports;
management plans;

communication reports;

toxic inventory evaluation (TIE) reports;
follow-up sampling reports

Findings:
Information contained in the Administrative Record includes letters from most of the coalitions
informing the Central Valley Water Board of exceedances of water quality objectives found by
their monitoring programs.” However, Administrative Record Part I/ Volume 1 Index 16
*Information Report” identifies noncompliance by most of the coalitions in the following areas:
* [nconsistent submittal of communication reports for toxicity detections and
exceedances of water quality objectives for pesticides, metals, pH, DO, and/or other
constituents.
* Insufficient secondary testing when toxicity is indicated or other water quality objectives
are exceeded. Secondary testing includes TIE and/or re-sampling.
* No submittal of information regarding management practice implementation.
* Failure to comply with the requirement to monitoring 20% of intermediate drainages on
a rotating basis and minor drainages where downstream exceedances are observed.

Westside San Joaquin River Watershed Coalition:

* Inconsistent submittal of communication reports for toxicity detections and exceedances
of water quality objectives for pesticides and/or other constituents.

* Insufficient secondary testing when toxicity is indicated or when other water quality
objectives are exceeded. Secondary testing includes TIE and/or re-sampling.

* No submittal of information regarding management practice implementation.

* Failure to comply with the requirement to monitoring 20% of intermediate drainages on
a rotating basis and minor drainages where downstream exceedances are observed.

Sacramento Valley Water Quality Coalition:

* Insufficient amount of data was submitted and toxicity data was not tabulated.

* No sediment toxicity samples were collected.

* Inconsistent submittal of communication reports for toxicity detections and exceedances
of water quality objectives.

* No submittal of information regarding management practice implementation.

* Failure to comply with the requirement to monitor 20% of intermediate drainages on a
rotating basis and minor drainages where downstream exceedances are observed.

San Joaquin and Delta Coalition:
* Inconsistent submittal of communication reports for toxicity detections.

9 Administrative Record Part V1 Volume 2 Index 2, 11. 21. Volume 3 Index 35. 36. Part VII Volume 3 Index 2. Part
VI Volume 2 Index 2, 24, 32, 33, Volume 3 Index 54, 65. 66. 68. 69. Part {X Volume 2 Index 24, 25. Part X
Volume 1 Index 42, 43, 45. 51. 56, 63, Volume 2 Index 41-43. 44, 47-49. Part XII Volume | Index 40-43,

A
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« No submittal of information regarding management practice implementation.
« Failure to comply with the requirement to monitor 20% of intermediate drainages on a
rotating basis and minor drainages where downstream exceedances are observed.

East San Joaquin Water Quality Coalition:
« Insufficient secondary testing when toxicity is indicated or other water quality objectives
are exceeded. Secondary testing includes TIE and/or re-sampling.
« No submittal of information regarding management practice implementation.
* Failure to comply with the requirement to monitor 20% of intermediate drainages on a
rotating basis and minor drainages where downstream exceedances are observed.

California Rice Commission:
» Insufficient secondary testing when toxicity is indicated or other water quality objectives
are exceeded. Secondary testing includes TIE and/or re-sampling.

South San Joaquin Valley Water Quality Coalition:

» Coalition not adequately serving as a coordinator of monitoring information and
providing program overview of the four sub-watersheds it is responsible for.

* Inconsistent submittal of communication reports for toxicity detections and exceedances
of water quality objectives.

» Insufficient secondary testing when toxicity is indicated or other water quality objectives
are exceeded. Secondary testing includes TIE and/or re-sampling.

* No submittal of information regarding management practice implementation.

* Failure to comply with the requirement to monitor 20% of intermediate drainages on a
rotating basis and minor drainages where downstream exceedances are observed.

Root Creek Water District:

* Insufficient analytical data was submitted.

* Inconsistent submittal of communication reports for toxicity detections and exceedances
of water quality objectives.

» Insufficient secondary testing when toxicity is indicated or other water quality objectives
are exceeded. Secondary testing includes TIE and/or re-sampling.

* No submittal of information regarding management practice implementation, particularly
where water quality objectives have been exceeded.

* Failure to comply with the requirement to monitor 20% of intermediate drainages on a
rotating basis and minor drainages where downstream exceedances are observed.

Westlands Water District:
* Westlands Water District has not complied with the conditions of the conditional waiver,
its notice of applicability, or their own MRP plan.
» Failure to comply with the requirement to monitor 20% of intermediate drainages on a
rotating basis and minor drainages where downstream exceedances are observed.

3. Central Valley Water Board cannot or will not enforce fundamental waiver conditions
DWQ agrees that in some instances, the Central Valley Water Board has not fully enforced
waiver conditions. The environmental interests contend that the Central Valley Water Board
cannot or will not enforce fundamental waiver conditions. These conditions fall in to three
general areas:

.
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* Coalition submittal of participant lists;
+ Requirement of growers to participate; and
» Management plan submittal requirement.

Findings:

Enforcement of Coalition Participant List Submittal:

Information contained in the Administrative Record Part | Volume 5 Index 58 notes that the
Central Valley Water Board renewed the conditional waiver in June 2006 (Order No. R5-2006-
0053) and added a requirement that the coalition groups must submit electronic lists of their
participants by September 30 2006. All coalition groups submitted participant lists by
September 29, 2006.

Reguirement of Growers to Participate:

Administrative Record Part Il Volume 2 Index 5§ states that to address non-filers, the Central
Valley Water Board issued a California Water Code section 13267 Letter to 386 potential
landowners and/or operators of irrigated agricultural lands within the following counties/areas:
Southern San Joaquin Valley (Kern, Kings and Tulare Co.) (39 Letters)

San Luis Water District Coalition Area (6 Letters)

Madera County (28 Letters)

Merced County (35 Letters)

Colusa County (44 Letters)

Yolo County (64 Letters)

Solano County (105 Letters)

Glenn County (100 Letters)

The Letter requires the recipients to submit a Technical Report (Report) that provides
information on ali irrigated agricultural lands owned and/or operated by the recipient in the

Central Valley Region (not only lands in the listed counties). The Central Valley Water Board
is continuing in its efforts to identify non-filers.

Enforcement of Management Plan Submittal:

Information contained in the Administrative Record (Central Valley Water Board Executive
Officer October 2005 monthly report. Administrative Index Part Il Volume 2 Index ) states that
coalition Annual Reports identify significant differences in performance and reporting issues of
the different coalitions. As stated earlier in this report, monitoring results from coalitions and
individual dischargers have provided evidence of exceedances of water quality objectives
related to irrigated lands. making tracking of sources and implementation of management
practices necessary in many areas throughout the Central Valley Region.

The Central Valley Water Board has been deficient in enforcing two areas of noncompliance:
* holding coalitions accountable for their inadequate reporting; and
* requiring coalitions to submit management plans for known water quality exceedances.

The Administrative Record Part X Volume 3 Index 51 shows that the Central Valley Water
Board requested management plans from coalitions in only two cases when exceedances of

'® Administrative Record Part 11 Volume 2 Index 7
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water quality objectives has been identified'". Additionally, the Board has not taken
enforcement against the coalitions for failing to adjust their monitoring efforts and resources to
refocus their sampling locations up into the agricultural drains after documenting
exceedances.'?. The lack of adequate watershed evaluation reports, MRP plans, and
management plans to address known exceedances of water quality objectives is an indication
that the coalitions are not complying with conditional waiver requirements and that the Central
Valley Water Board is not enforcing conditional waiver and monitoring and reporting plan
requirements.

4. The MRP is deficient,
DWQ agrees that certain elements of the MRP are deficient. The deficiencies include:
* inadequate locations, frequency and follow up monitoring;
* lack of specific time-schedules and dates for full implementation;
* inadequate coalition MRP plans; and
* inadequate enforcement by the Central Valley Water Board of MRP requirements,
including automatic triggers. time-schedules and progress reports.

Findings:

Information contained in Administrative Record Part Il Volume 2 Index 4 identifies deficiencies
in the coalitions’ MRP plans. As of February 22, 2006, not all coalitions have submitted their
2005 irrigation season monitoring reports or MRP plan revisions.

The Central Valley Water Board has in only two cases required coaltions to submit
management plans when exceedances of water quality objectives have been identified.
Additionally, the Central Valley Water Board has not taken enforcement against coalitions for
failing to adjust their monitoring efforts and resources to refocus their sampling locations up
into the agricultural drains after documenting exceedances.®

The status for each Coalition Group is as follows:
East San Joaquin Water Quality Coalition.

This coalition submitted its semi-annual monitoring report by December 31, 2005.
Administrative aspects of the report appear to be complete and in conformance with MRP

"' The East San Joaquin Water Quality Coalition for excecdances of chlorpyrifos and toxicity in Ash Slough, Duck
Stough. Highline Canal. and Merced River: East San Joaquin Water Quality Coalition for exceedances of EC. TDS,
toxicity, chlorpyrifos, and DO.

2 The 2003 Monitoring and Reporting Program (MRP) directed Coalitions to yearly monitor all major drainages,
20% of intermediate drainages on a rotating basis. and minor drainages where downstream exceedances are
observed.

13 EPA adopted regulations that exempt return flows from irrigated agriculture from the NPDES permitting
program. See 40 CFR §122.2 ("This term [point source] does not include return flows from irrigated agriculture. . .
): § 122.3(f) (" The following discharges do not require NPDES permits: . . . (f) Return flows from irrigated
agriculture.™)

" The East San Joaquin Water Quality Coalition for exceedances of chlorpyrifos and toxicity in Ash Slough, Duck
Slough, Highline Canal, and Merced River: East San Joaquin Water Quality Coalition for exceedances of EC, TDS,
toxicity, chlorpyrifos, and DO.

' The 2003 Monitoring and Reporting Program (MRP) directed Coalitions to yearly monitor all major drainages.
20% of intermediate drainages on a rotating basis. and minor drainages where downstream exceedances are
observed.
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requirements. Review of the technical aspects of the report is ongoing. The Central Valley
Water Board EO did not send this coalition a letter for an MRP plan revision because many
details of the original MRP plan were already being modified at the time. The coalition has
advised staff, however, that it will submit an MRP Plan revision during the week of 22 February
20086.

Goose Lake Coalition:

This coalition, which is along the Oregon border, has not yet submitted a monitoring report that
complies with MRP Order No. R5-2005-0833. Although the coalition submitted a monitoring
report in December 2005, the data summarized in the report were collected between 1993 and
1996 during monitoring activities designed for other projects. The data submitted were
primarily for temperature, dissolved oxygen, pH, flow, bacteria and some metals. The report
did not include any data for the 2005 irrigation season. On December 16, 2005, staff received
the first Goose Lake MRP plan, but it does not yet meet the requirements of MRP Order No.
R5-2005-0833. Staff is preparing a letter to formally communicate to the coalition the
shortcomings in the MRP plan and the monitoring report.

Root Creek Water District Coalition:

On January 30, 2006, the Root Creek Coalition faxed a Notice of Termination to the Central
Valley Water Board staff. Therefore, this coalition has disbanded and no monitoring report or
MRP Plan revision will be submitted.

Sacramento Valley Water Quality Coalition:

This coalition submitted the semi-annual monitoring report by December 31, 2005.
Administrative aspects of the report appear to be complete and in conformance with MRP
requirements. The coalition submitted its MRP plan revision by January 31, 2006, but it was
incomplete. Staff has discussed the need for additional information with the coalition, which
submitted additional revisions on February 16, 2006. Preliminary staff review indicates that the
coalition has not adequately addressed the requirement to identify all major and intermediate
drainages and to monitor 20% of the intermediate drainages each year, as described in the
MRP Order No. R5-2005-0833.

San Luis Water District Water Quality Coalition:

This coalition submitted a letter in lieu of the semi-annual monitoring report. The letter
indicates significant shortcomings, and staff will be communicating formally with the coalition
regarding this. The coalition did not submit an MRP plan revision by January 31, 2006.
However, the coalition’s original MRP plan was based on MRP Order No. R5-2005-0833. so it
should already meet those requirements. Staff is preparing a formal communication to advise
the coalition regarding shortcomings in the MRP plan.

San Joaquin and Delta Water Quality Coalition:
This coalition submitted the semi-annual monitoring report on December 31, 2005. The report
was incomplete in that, at a minimum, it was lacking laboratory raw data and copies of field
documentation. Central Valley Water Board staff sent a letter on February 1, 2006 informing
the coalition of this shortcoming. and on February 8, 2006, the coalitions submitted the missing
information. Administrative aspects of the report now appear to be complete and in
conformance with MRP requirements. The coalition requested an extension of the due date to
submit MRP plan revisions, and the acting EO sent a letter on January 30, 2006 extending the
0
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due date to February 17, 2006. On February 17, 2006, the coalition sent a letter stating it
would not submit the MRP plan revisions due to concerns about the list of sites and
constituents to be added during the 2006 irrigation season and the associated costs.

Southern San Joaguin Valley Water Quality Coalition:

This coalition did not submit the semi-annual monitoring report, but sent a letter dated January
9, 2006 stating that a ... report covering the 2005 Irrigation Season and the end of the 2004-
2005 Storm Water Season will be submitted by February 28, 2006.” Representatives of the
Kern River sub-basin did submit a draft version of the 2005 Irrigation Season Monitoring
Report on February 2, 2006 in order to receive comments from Central Valley Water Board
staff. Staff provided verbal comments on February 10, 2006 and written comments on
February.21, 2006. The remaining three Southern San Joaquin Coalition sub-basins have not
submitted reports, either draft or final. The coalition submitted MRP plan revisions with a letter
dated January 31, 2006. In January 2006, Central Valley Water Board staff met with three of
the four sub-basins that comprise this Coalition, including the Kern River, Tule River, and
Kings River sub-basins. The meetings centered on the sub-basin’s rivers and water delivery
systems, current monitoring points, changes and additions to monitoring points, and the
beginning of Phase Il sampling.

Westlands Coalition:

This coalition submitted a monitoring report via email on December 29, 2006, which did not
include any monitoring data. The coalition maintains that its irrigation practices never result in
runoff from the fields and that the flow in the water bodies is insufficient to allow sample
collection. Therefore, the coalition did not collect samples, and the semi-annual monitoring
report did not contain any monitoring data. Westlands has stated that it will not send out a
crew to collect storm water sample unless there is a cumulative rainfall total of 4.5 inches at a
given weather station. The rationale is that until this threshold is reached, there is insufficient
flow in the creeks to collect samples. However, Central Valley Water Board staff has collected
photographs taken during the December 2005/January 2006 storm event, which show flow in
waterways within the Westlands Coalition boundaries sufficient to collect water quality samples
and conduct field measurements. During this same storm period, Westlands did not monitor
because the trigger of 4.5 inches had not been reached. This indicates to staff that the 4.5-
inch trigger being utilized by the Westlands coalition is not sufficient for storm event sampling.
On January 30, 2006, Central Valley Water Board staff met with the Westlands coalition to
discuss the lack of monitoring (storm event or irrigation season) and the rainfall trigger for
storm water monitoring. As a result of this meeting. the coalition is required to modify the MRP
plan. Staff also has requested that Westlands coalition conduct photo monitoring during any
event — irrigation season or storm season — for which they conclude that there is insufficient
flow to collect the required laboratory samples.

Westside San Joaquin Coalition:

This coalition submitted the semi-annual monitoring report on December 30, 2005.
Administrative aspects of the report appear to be complete and in conformance with MRP
requirements. The coalition submitted a technical report to comply with the requirement for the
January 31, 2006 MRP Plan revisions. The technical report largely complies with the
requirements of MRP Order No. R5-2005-0833. Central Valley Water Board staff met with the
Westside coalition on February 1, 2006 to discuss the information needed to supplement the
MRP plan revisions.
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5. The conditional waivers lack specific time schedules for key elements of the
program;

DWQ agrees that the conditional waivers lack specific time schedules for key elements of the

program. The conditional waivers do not include automatic triggers or specific time-schedules

to address exceedances of water quality objectives; rather, the waiver's MRP allows EO

discretion to require management plans and associated time schedules.

Findings:

The MPP requires certain actions by coalitions when exceedances of water quality objectives
are identified. Upon a determination that a discharge is causing or contributing to an
exceedance of an applicable water quality objective, the coalition or discharger must promptly
notify the Central Valley Water Board in writing. Based on this information or other information
available to the Central Valley Water Board, the coalition or discharger must, upon written
notice by the Central Valley Water Board EO, submit a technical report called a management
plan to the Central Valley Water Board. However, the management plans, and related time
schedules are issued at the discretion of the EQ™. As stated previously, the Central Valley
Water Board EO has required the submittal of management plans only twice.

6. Waiver conditions do not ensure pollution reductions by individual farms;
DWQ agrees that waiver conditions do not ensure pollution reductions by individual farms.

Findings:

The waiver places no requirements on individual growers other than that their discharges not
cause violations of water quality objectives. It does not require growers to prepare or
implement water quality management plans, nor does it require growers to implement
management practices.

7. The size of the coalitions is unmanageable and should be limited to specific
subwatersheds;

DWAQ agrees that the size of the coalitions is unmanageable and should be limited to specific

subwatersheds.

Findings:

8. The waiver should address groundwater protection

DWAQ agrees that the waiver should address groundwater protection.
Findings:

Information contained in the Administrative Record Part | Volume 3 Index 41 “Interpretation of
Nutrient Water Quality Data Associated with Irrigated Agricultural Ag Waiver Monitoring” page

' Central Valley Water Board Resolution R5-2006-0077 Finding No. 5 amending Order No. R5-2006-0053
Attachment B new condition after Condition B6. Admiristrative Record Part | Volume3 Index 58

"7 Policy for Implementaion and Enforcement of the Nonpoint Source Pollution Control Program. Administrative
Record Part XIV Volume 2 Index 2

'® Central Valley Water Board O monthly report - May 2006 and August 2006. Administrative Record Part |
Volume 2 Index 5 and 7.
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18-19 identifies impairment of groundwater by nutrients. To address nutrient and other
groundwater impairments '°the Central Valley Water Board strategy is developing a long-term
program to meet water quality objectives within 10 years for both surface and ground water.
The current program does not address groundwater despite known impairment caused py
irrigated agriculture. The long-term program is currently under development with an estimated
completion date sometime in 2009. There is no set time schedule for the development of the
long-term program. However, the problem is that the existing waiver is not designed to protect
groundwater, so neither enrollees nor non-enrollees are taking actions to protect groundwater.

9. The conditional waiver is not consistent with the States NPS policy.?
DWAQ agrees that the conditional waiver is not consistent with the States NPS policy.

Findings:

The Cegntral Valley Water Board Resolutions R5-2006-0053 and R5-2006-0054 does not
comply with the States NPS policy. The policy explicitly states that management practice
implementation alone may not substitute for meeting water quality requirements”. Therefore,
the Central Valley Water Board must present a coherent approach and detailed plan of action
to identify and address how they intend to meet the requirements of the five key structural
elements of the NPS policy.

Key Element #1:

The NPS policy states a NPS control implementation program’s ultimate purpose shall be
explicitly stated. Implementation programs must, at a minimum, address NPS pollution in a
manner that achieves and maintains water quality objectives and beneficial uses, including any
applicable antidegradation requirements.

Additionally the policy states, "Before approving or endorsing a specific NPS pollution control
implementation program, a regional board must determine that there is a high likelihood the
implementation program will attain the regional boards stated water quality objectives. This
includes consideration of the management practices (MP) to be used and the process for
ensuring their proper implementation, as well as assessment of MP effectiveness.”

Conflict with the intent of the NPS Policy:

1. The exclusion of coverage of polluted discharges to groundwater violates the Water
Code?. The Porter-Cologne Act (Water Code) applies broadly to all State waters,
including surface waters, wetlands, and groundwater; it covers waste discharges to land
as well as to surface and groundwater. The Legislature has declared that it is the policy
of the State that the quality of all the waters of the State shall be protected. Pesticide,
nitrate, and salt contamination to groundwater bodies have been documented. Both the
Los Angeles and the Central Coast Regional Boards have explicitly included

* Administrative Record Part | Volume 3 Index 41 “Interpretation of Nutrient Water Quality Data Associated with
Irrigated Agricultural Ag Waiver Monitoring' page 18-19

% California Sportfishing Protection Alliance: Deliakeeper Chapter of Bavkeeper, and San Joaquin Audubon
Petition Section I A through ]

! policy for Implementaion and Enforcement of the Nonpoint Source Pollution Control Program Chapter 111

Developing the State’s NPS Pollution Control Program page 7 paragraph 3. Administrative Record Part X1V

Volume 2 Index 2
22 Water Code section 13000
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groundwater in their conditional waivers. Therefore, precedent has been established for
inclusion of groundwater.

. From a policy perspective, to exclude agricultural discharges to groundwater from
coverage is a disincentive to the identification, participation, and cooperation of growers
not adjacent to a surface water body and eliminates the opportunity for a level playing
field in the protection of water quality from all agricultural dlscharges This currently
leaves a loophole for growers who believe they have no discharge because they do not
directly discharge to a surface water body and are able to opt out of the waiver and
therefore, do not identify themselves to a coalition.

. Those growers covered by the Central Valley Water Boards individuai discharger
conditional waiver Order No. R5-2005-0054 must provide detailed information including
a Notice of Intent, detailed map, points of discharge, and a description of MPs
implemented. They must comply with TMDL requirements, Order No. R5-2003-0827
(Monitoring and Reporting Program), and may be subject to inspections by regional
board staff. Those growers covered by the coalition group conditional waiver do not
have the same disclosure requirements, are not required to develop a Farm
Management Program, and are not subject to inspections. Additionally, the lack of
accountability for growers who join a coalition does not allow the regional board to
benefit from the innovation of individual growers or to identify and reward the good
actors.

Key Element # 2:

An NPS control implementation program shall include a description of the MPs and other
program elements that are expected to be implemented to ensure attainment of the
implementation program's stated purpose(s), the process to be used to select or develop MPs,
and the process to be used to ensure and verify proper MP implementation.

Conflict with the intent of the NPS Policy:
1. Without the requirement for individual farm management plans, the regional board and

the coalitions will not have access to vital information. Therefore, they will lack
information on the who, what, when, and where of source control or treatment control,
the MPs being implemented, and the efficacies of the MPs. This is despite the fact that
the growers are the parties with the knowledge and skills required to implement the
conditions of the waiver.

. Coalition Management Plans are requested by the Executive Officer® after a violation of
discharge has occurred. Using this approach, the Central Valley Water Board will be
hard pressed to identify or describe the existing MPs or the alternatives to be
implemented to address the water quality exceedances. There is no means to identify

3 Central Valley Water Quality Control Board, July 24,2006, Fact Sheet, Conditional Waivers of Waste Discharge
Requirements for Discharges from frrigated Lands.

“* The East San Joaquin Water thty Coalition for exceedances of chlorpyrifos and toxicity in Ash Slough, Duck
Slough. Highline Canal. and Merced River: East San Joaquin Water Quality Coalition for exceedances of EC, TDS,
toxicity. chlorpyrifos, and DO.
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where a MP is implemented; therefore no means to assess the efficacy of the MP and
concurrently whether implementation is contributing to load reductions.

3. The Coalitions have no authority to require the implementation of MPs from the
individual dischargers.

Key Element # 3:

Where a regional board determines it is necessary to allow time to achieve water quality
requirements, the NPS control implementation program shall include a specific time schedule,
and corresponding quantifiable milestones designed to measure progress toward reaching the
specified requirements.

The Porter-Cologne Act also requires implementation programs include a time schedule and
describe proposed monitoring activities to assess compliance with water quality objectives.

Conflict with the intent of the NPS Policy:

The Central Valley Water Board needs to explain how significant non-compliance can be
addressed in third-party programs. This explanation should include information as to the
criteria for measuring program success, what constitutes failure, and the actions that may be
taken in response to failure.

1. The coalition groups are at different stages of compliance and the level of compliance is
low, yet there are no schedules or phases in the conditional waiver that require that the
coalitions come into compliance using a step-wise approach. There is no schedule that
directs the coalitions toward stepped up monitoring in the agriculturally dominated
waters or initiate MP effectiveness monitoring, and no deterrents for non-compliance,
other than the dissolution of the coalition.

2. The NPS policy states that if the regional board later determines that additional time is
necessary to complete the program, it may make further amendments to the time
schedule or issue an enforcement order that contains a compliance schedule.
According to the NPS policy, the regional board cannot take enforcement actions
directly against the third party (coalition) because they are legally fictitious entities and,
technically, not dischargers.

Key Element # 4:
An NPS control implementation program shall include sufficient feedback mechanisms so that
the regional board, dischargers, and the public can determine whether the program is

achieving its stated purpose(s), or whether additional or different MPs or other actions are
required.

Conflict with the intent of the NPS Policy:

By the end of the "interim” waiver extension, the Central Valley Water Board will still not know
what the sources of toxicity or water quality impairments are. Since the coalitions have failed
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to focus their monitoring efforts and resources in the intermediate drainages moving up into the
agricultural drains despite documenting exceedances®;

1. The coalitions will not be able to evaluate the efficacy of the management practiges or
suites of management practices implemented or any improvement to water quality nor
will they know where the management practices are being implemented,

2. The water carried by the major drainages is commingled with other discharges.
Monitoring in the major drainages alone will not aid in determining cause/effect or load
reductions.

« Amend the conditional waiver to implement sub-watershed multi-agency programs
modeled similar to the Butte and Glenn County pilot project to focus/address known
areas of impairment for both surface and ground water.

» Amend the conditional waiver to require individual FWQMP for all growers in impaired
watersheds deemed priority areas;

* Amend the conditional waiver to regulate agricultural discharges to groundwater where
known groundwater impairment exists and where the cause of the impairment is
caused by discharges from irrigated agricultural lands.

DWQ Recommendations:

The DWQ recommends that the Central Valley Water Board conditional waivers be remanded
back to the Central Valley Water Board for amendments as recommended below.

1. Revise the MRP (Environmental Interests’ Issues 4, 5, 6, and 8)

DWQ recommends that the Central Valley Water Board revise its MRP, so that it is based
upon watershed or sub-watershed management goals and regional and site-specific
considerations. The Central Valley Water Board needs to use scientifically reliable
assessment techniques, quality controls, and valid sampling protocols to ensure that results
are repeatable, consistent, and compatible with other data collection efforts. A usable and
defensible MRP involves complex data collection methodology and analysis techniques that
can require substantial investments of time and resources. DWQ recommends that the
Central Valley Water Board use a collaborative approach toward developing a scientifically
sound MRP and that an independent third-party conduct a technical review of the MRP.

Coalitions should be required to prepare management plans where violations of water quality
objectives have been identified, which include mandatory individual farm water quality
management plans for each grower in impaired watersheds that are deemed as high priority.

* The 2003 Monitoring and Reporting Program (MRP) directed Coalitions to yearly monitor all major drainages,
20% of intermediate drainages on a rotating basis, and minor drainages where downstream exceedances are
observed.
% Order No. R5-2006-0053. Coalition Group Conditional Waiver of Waste Discharge Requirements for Discharges
from Irrigated Lands Amended Attachment B (B) Technical Reports (6) (a-f) and 7.
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The Central Valley Water Board should address known areas of surface and ground water
impairment concurrent with the development of the long-term regulatory program. For known
surface water impairments caused by discharges from irrigated agricultural Iands the Central
Valley Water Board should require coalitions to prepare management plans that include time
schedules. For groundwater impairments caused by discharges from irrigated agricultural
lands, the Central Valley Water Board should require the preparation of management plans
that address the groundwater impairments.

2. Coordinate with Other Agencies Involved with Agriculture (Environmental interests’
Issues 2, 3, and 7)

To manage the Central Valley region’s large number of growers and acreage, a coalition or
group regulatory model was developed. This “coalition” strategy is only minimally achieving its
intended goals. Despite the tremendous effort made by the Central Valley Water Board staff,
the task of regulating the agricultural community is too large to succeed with the limited
resources available to the Central Valley Water Board. The Central Valley Water Board
depended on a high degree of cooperation between regional board staff, the growers, and the
coalitions that did not occur. There appears to be a communication breakdown between
regional board staff, the coalitions, their sub-watershed leaders, and pertinent agricultural
advisors (i.e. county agricultural commissioners, county farm bureaus, UC extension advisors,
RCSD, and Department of Pesticide Regulation.). Consequently, program goals,
expectations, targets, appropriate management measures, and enforcement procedures are
not being communicated to growers.

DWQ recommends that the Central Valley Water Board use the Glenn and Butte County pilot
project as a model across the entire region and to amend the Central Valley Water Board
conditional waivers to reflect this recommendation. The pilot project is a first step at using a
localized multi-agency approach to implement a regulatory program of this magnitude. Thus
far, the commitment by the responsible parties of the pilot project has been good.

The State Water Board and DPR, in a collaborative effort, should use the existing MAA or
other formal multi-agency agreement to form a multi-agency work group to discuss and
strategize how to identify and resolve problematic areas of the Central Valley Water Board
conditional waivers program and to advance the program to more fully implement the intent of
the NPS policy. The Central Valley Water Board should be a formal signatory to the MAA and
held accountable to the recommendations made by the MAA work group. A multi-agency
strategy is consistent with the State Water Boards Non-Point Source Policy, which supports
program support by collaborative efforts with other agencies to help implement the use of their
respective programs that contribute to NPS control. The result should be the development of a
multi-agency advisory group under authority of the State Water Board / DPR MAA to
recommend direction and track program success and/or failures of the Central Valley Water
Board conditional waiver program. One of the first critical issues to be addressed should be
the validation of the Central Valley Water Board MRP.

7 Order No. R5-2006-0053, Coalition Group Conditional Waiver of Waste Discharge Requirements for Discharges
from Irrigated Lands Amended Attachinent B (B) Technical Reports (6)(a-f) and 7.

% Administrative Record Part | Volume 3 Index 41 ‘Interpretation of Nutrient Water Quality Data Associated with
Irrigated Agricultural Ag Waiver Monitoring™ page 18-19
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3. Require All Growers to Participate in the Program — (Environmental Interests’ Issue
6)

The Central Valley Water Board has not clearly defined what growers in its region need to
apply for coverage under the conditional waiver. Consequently, many growers argue that they
are not dischargers and are exempt from requirements of the conditional waiver. The large
number of growers claiming that they are exempt precludes the Central Valley Water Board
from obtaining an accurate account of the total acreage that should be regulated under the
conditional waiver program. Because the total acreage is unknown, the Central Valley Water
Board and the coalitions do not accurately know the percent of the total acreage that is
enrolled. More importantly, the acreage attributed to non-filers is also unknown. This impacts
funding for the entire conditional waiver program and creates an inequitable fee schedule for
enrolled growers. To remedy the uncertainty of who qualifies for coverage under the
conditional waiver (i.e. who is a discharger and who is not), DWQ recommends that the
Central Valley Water Board amend the conditional waiver by requiring all farming operations
that irrigate to be covered by the conditional waiver, regardless of whether or not the discharge
leaving the farming operation site reaches a surface water. The following tiered approach
could be used:

* Regulated Community
= Require all farming operations that irrigate to enroll in the conditional waiver
program, starting with;

o First tier should target growers holding pesticide restricted use permits and
operator identification numbers;

o Second tier should target growers discharging in known impaired areas;

o Third tier should target low-threat discharge operations using a deminimus
conditional waiver;

o Fourth tier should target other farming operations as resources allow.

* Program Targets
* 100% participation for each tier

4. Require Growers to Develop and Implement Farm Water Quality Management Plans -
( Environmental Interests’ Issue 9)

The Central Valley Regional Board should require all growers in high priority areas to develop
farm water quality management plans. Fallowing the recommendation for a phased approach
as outlined in DWQ Recommendation No. 3, over time, all growers in non-priority areas should
be required to develop and implement farm water quality management plans. Farm
management plans should incorporate information on cropping patterns, fertilizer management
strategies, erosion and sediment control, irrigation management, and pest management. The
Central Valley Water Board should move towards providing training and developing templates
to facilitate the development of farm management plans.

The development of management plans by the coalitions should be mandatory whether a
water quality exceedance is identified or not. Coalitions should develop detailed plans of
action that inciude timetables to deal with water quality violations.
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TECHNICAL REPORT
STATE WATER RESOURCES CONTROL BOARD
DIVISION OF WATER QUALITY

PETITIONS REGARDING CONDITIONAL WAIVERS OF WASTE DISCHARGE
REQUIREMENTS FOR DISCHARGES FROM IRRIGATED LANDS ISSUED BY THE
CENTRAL VALLEY REGIONAL WATER QUALITY CONTROL BOARD

PURPOSE:

The purpose of this memorandum is to respond to the Office of Chief Council’'s (OCC)
request for a Division of Water Quality (DWQ) technical review of petitions
SWRCB/OCC Files A-1759, A-1759(a) and A-1759(b)’. The petitions call for the State
Water Resources Control Board (State Water Board) to review actions taken by the
Central Valley Regional Water Quality Control Board (Central Valley Water Board) in
adopting Order No. R5-2006-0053, Coalition Group Conditional Waiver of Waste
Discharge Requirements for Discharges from Irrigated Lands (Conditional Waiver) and
Order No. R5-2006-0054, Individual Discharger Conditional Waiver of Waste Discharge
Requirements for Discharges from Irrigated Lands. This technical review was limited to
the administrative record provided by the Central Valley Water Board.

BACKGROUND:

Senate Bill 390 (SB 390)?, signed into law on October 6, 1999, required Regional Water
Quality Control Boards (Regional Water Boards) to review their existing waivers of
waste discharge requirements (WDRs) and to either renew them or replace them with
WDRs. Under SB 390, waivers not reissued automatically expired on January 1, 2003.
SB 390 required that waivers not renewed be replaced with general or individual WDRs.
To comply with the requirements of SB 390, the Regional Water Boards adopted
conditional waivers for various discharge categories. The most controversial waivers
were those for discharges from irrigated agricultural lands. WDR waivers are
conditional and may be terminated at any time by the Regional Water Boards.

To implement SB 390, the Central Valley Water Board has taken the following actions.

Date Action Resolution No. | Order No.
December 5, 2002 | Adoption of R5-2002-0201

conditional waivers.
July 11, 2003 Re-adoption of the R5-2003-105

conditional waivers.

! Southern San Joaquin Valley Water Quality Coalitions, the Sacramento Valley Water Quality Coalition,
and the Northern California Water Association (agricultural interests); and the California Sportfishing
Protection Alliance: Deltakeeper Chapter of Baykeeper, and San Joaquin Audubon (environmental
interests)

2 Senate Bill No. 390 (CHAPTER 686 Statutes of 1999} An act to amend Sections 13269 and 13350 of
the Water Code,

relating to water. [Approved by Governor October 6, 1999. Filed with Secretary of State October 10, 1999
and subsequent amendments.]
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Date Action Resolution No. | Order No.
December 2005 Extension of the
expiration dates for the
waivers.
June 22, 2006 Re-adoption of the R5-2006-0053
conditional waivers. R5-2006-0054
August 3, 2006 Amendment of the R5-2006-0077
waivers.

The August 3, 2006 conditional waiver amendments included the following new
requirements;

» Coalition groups in the program were required to submit electronic lists of their
participants by September 30, 2006;

* Owners or operators of irrigated lands were prohibited from joining a coalition
group after December 31, 2006, unless they received an allowance from the
Executive Officer (EQ) of the Central Valley Water Board. Afterward, unless an
allowance is provided, owners or operators not in coalition groups have to either
apply for an individual waiver or apply for WDRs;

» Coalition groups were required, at EO discretion, to submit a management plan
when more than one exceedance of a water quality standard occurs in three
years.

In July 2006, the Southern San Joaquin Valley Water Quality Coalition, the Sacramento
Valley Water Quality Coalition, and the Northern California Water Association
(agricultural interests) filed petitions challenging the Central Valley Water Board action
of adopting the 2006 waivers on various grounds, as did the California Sportfishing
Protection Alliance, Deltakeeper Chapter of Baykeeper, and San Joaquin Audubon
Society (environmental interests)°.

In a memorandum dated November 14, 2006, OCC requested that DWQ conduct a
technical review on specific points presented in the petitions - SWRCB/OCC Files A-
1759, A-1759(a) and A-1759(b)*. This request was later expanded in verbal
communication from OCC staff.

DWQ Comments:
The environmental interests’ petition is a strong petition and the record generally supports

its arguments. Even though the coalitions have made progress [sijover the last three years
in establishing themselves, recruiting members, and establishing monitoring programs, the

coalitions are not having their members implement management measures [s2to address
known water quality problems or new water quality problems being found by the
monitoring.

The Central Valley Water Board argues that the current waiver is an interim waiver, as was

the previous waiver, and that the Environmental Interests’ concerns will be addressed

once it develops its long-term program. Hence, there are two view points. The view of the

3 State Water Board's OCC Files A-1759, A-1759(a) and A-1759(b).
4 Memo dated November 14, 2006 from Michael A.M. Lauffer, Chief Counsel OCC, to Darrin Polhemus,

Division Chief DWQ.
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environmental interests’ is that a robust regulatory program has to be in place now. The
view of the Central Valley Water Board is that such a program will take time to develop.

The Division of Water Quality supportsis3; the Central Valley Water Boards viewpoint. But
DWAQ has concerns that the Central Valley Water Board may not be managing its long-
term program development process well, because the scheduled adoption date of the
long-term program has been moved out at least another five years. The Central Valley
Water Board needs to put more attention on implementing management plans for known
water quality problems and more attention on long-term program development. This would
include amending the coalition's monitoring and reporting program so that it is designed to
collect the information needed to support the adoption of the long-term program. it would
also include working with ssjthe Department of Pesticide Regulations, the agricultural
commissioners, and U.C. Davis farm advisors to develop and evaluate management
measuresissj.

The Central Valley Water Board also needs to better enforce its waiver and monitoring
and reporting program requirements. This includes taking enforcement actions against
growers that are not participating in the program and de-certifying coalitions that do not
meet defined compliance standards.

TECHNICAL ISSUES - AGRICULTURAL INTERESTS
In requesting an analysis of issues raised by the petitioners, OCC identified the
following specific technical issues for review.

Agricultural Interests’ Petition [SWRCB/OCC Files A-1759, A-1759(a)]

Issues stated in the Agricultural Interests’ Petition:

1. The conditional waivers should allow coalition groups to submit maps
showing parcels participating in a coalition in lieu of submitting the names of
owners or operators.

2. The conditional waivers should not require submittal of participant lists without
allowing an option to submit non-participant lists.

3. The conditional waivers should not preclude growers or owners from joining a
coalition group after December 31, 2006.

DWQ Technical Analysis of Issues - Agricultural Interests

Issues No. 1 and 3 serraised in the agricultural interests’ petition appear to have become
moot as a result of the Central Valley Water Board August 3, 2006 amendment of the
group conditional waiver®. Issue No. 2 became moot as the result of all coalitions
submitting participant lists in compliance with the September 30, 2006 deadline.
Because the issues set forth in the agricuitural interests’ petitions have become moot,
DWQ did not conduct a technical analysis on the agricultural interests’ petition.

% Central Valley Water Board Resolution No. R5-2006-0077 amending Order No. R5-2006-0053 Part |
Volume 5 Index §8.
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TECHNICAL ISSUES — ENVIRONMENTAL INTERESTS

In requesting an analysis of issues raised by the environment interests, OCC identified
the following specific technical issues for review. OCC will address issues related to the
state antidegradation policy and the Central Valley Water Board's Water Quality Control
Plan (Basin Plan).

Environmental Interests’ Petition [SWRCB/OCC File A-1759(b)]

The environmental interests seek an order by the State Water Board to vacate Order
No. R5-2006-0053 and Order No. R5-2006-0054. The petitioners state that one of the
main reasons for their petition is the lack of progress being made by both the Central
Valley Water Board and the coalitions in advancing the Irrigated Lands Programs over
the last three years.

Program Progress

To implement the requirements of CWC sections 13260 and 13269, the regional boards
regulate more than 10,000 point and non-point source discharges statewide. To
regulate these discharges, the regional boards use the following regulatory tools:

Waster Discharge Requirements (WDR)
Conditional waivers of WDR

NPDES Permits

Total Maximum Daily Loads (TMDL)

The WDR, NPDES, and TMDL programs have been in existence for up to 25 years.
These programs each took several years to issue permits to their dischargers and they
are still not being fully implemented. The regional boards continue to discover
dischargers that need to be regulated by their respective regulatory programs. In
comparison, the Central Valley Water Board’s current Irrigated Lands Program is
relatively new and unprecedented in size. The Central Valley Water Board conditional
waiver program regulates over 7 million acres of irrigated lands involving tens of
thousands of parcels. The scale of the Central Valley Water Board Irrigated Lands
Program is a challenge and a factor in why the program is still developing. The Central
Valley Water Board's use of a conditional waiver is appropriate and legally defensible in
attempting to regulate the many agricultural discharges in the Central Valley. The
Irrigated Lands Program is progressing, but needs time to fully develop. The time
needed to develop the program is consistent with what the State and Regional Water
Boards experienced when initiating the WDR, pretreatment, stormwater, TMDL, and
other point and non-point source programs.

In the last three years, the Central Valley Water Board has advanced its Irrigated Lands
Program in the following areas:

* education and outreach; and

* coalition participant disclosure.

Education and outreach:

Since the Central Valley Water Board adopted their conditional waivers, staff has
supported and maintained an involved, open public process throughout the program’s
evolution. There have been many workshops and meetings with stakeholders. The
N4/06/07 4
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program’s progress is also evident with the development of the Technical Issues
Committee (TIC), the Public Advisory Committee (PAC), and the Policy Working Group.
The Central Valley Water Board acts in a leadership capacity in coordinating meetings
and discussions for these groups. In the last three years, the Central Valley Water
Board staff conducted approximately 100 public meetings, including:

+ 50-55 TIC and Focus Groups meetings

« The June 2006 Central Valley Water Board staff report lists approximately 40
outreach meetings (other than TIC-related) between April 2005 and April 2006,

« Between July 2003 and April 2005, the following outreach meetings were held:

* Public Advisory Committee Meetings - 6/28/04, 8/16/04, 9/27/04,

11/22/04, 2/14/05

Board Monitoring Workshop - 2/10/04

Board Information ltem - 3/18/04

Joint Mtg with State Board on Program Status - 7/8/04

Board Information ltem - 1/8/05

IACC Agl Subcommittee Workshop - 2/9/04

Staff has worked diligently to review and evaluate data collected from the coalition
groups, individual dischargers, water districts, UC Davis Cooperative Extension, State
Water Board programs, and Central Valley Water Board programs to further determine
the needs of their conditional waiver program. Ongoing outreach is providing the
information the Central Valley Water Board needs to assess program impact to water
quality. The progress being made to the Irrigated Lands Program is based on this
combination of public process, and data evaluation. Central Valley Water Board staff
needs to continue gathering data on an ongoing basis to expand and enhance these
efforts.

Coalition Participant Disclosure:

Information contained in the Administrative Record Part Il Volumes 1 and 2 indicate that
as a result of new conditional waiver requirements, the Central Valley Water Board has
acquired participant lists from all coalitions in the region. The Central Valley Water
Board renewed the conditional waiver in June 2006. The renewed waiver required that
coalition groups submit electronic lists of their participants by September 30, 2006. All
coalition groups had submitted their respective participant lists by the September 30,
2006 deadline. This action satisfies one of the major issues that the environmental
interests groups have argued as a program deficiency. One hundred percent
compliance regarding the participant disclosure issue is an indication of the progress
the Central Valley Water Board conditional waiver program is making. Much work still
needs to be done to account for the growers that have not yet signed up for the
conditional waiver program. However, the submittal of the coalition participant lists will
help the Central Valley Water Board identify non-filers.

Petitioner Issues:
The environmental interests’ petition notes the following issues:

1. Discharges from irrigated agricultural lands have violated water quality
objectives;
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2. Coalitions have failed to comply with conditions of the waiver;

3. The Central Valley Water Board cannot or will not enforce fundamental waiver
conditions;

4. The Monitoring and Reporting Program (MRP) is deficient;

5. The conditional waivers lack specific time schedules for key elements of the
program;

6. The waiver conditions do not ensure pollution reductions by individual farms;

7. The size of the coalitions is unmanageable and should be limited to specific
subwatersheds;

8. The waiver does not address groundwater protection; and,

9. The conditional waiver is not consistent with the state non point source (NPS)

policy.®

DWQ Analysis of Technical Issues - Environmental Interests
Specific technical issues for review are printed in bold italics follow the brief summary.
DWQ's findings immediately follow each issue.

Although DWQ finds that the record generally supports contentions #1-2, 4-6 and 8,
DWQ also recognizes that significant progress has been made through the
implementation of this waiver. Regarding contention #3, it is important to note that the
only enforcement action that can be taken against coalitions is de-certificationis7. The
record indicates that frequently coalitions submit inadequate monitoring and reporting
program plans (MRPPs), and the Central Valley Water Board has not always followed
up aggressively. The record also indicates that the coalitions frequently do not submit
accurate exceedance reports, and the Central Valley Water Board does not consistently
respond to these inadequacies. Information that is not in the record indicates that:
* recently, the coalitions have submitted participant lists, indicating appropriate
follow-through by the Central Valley Water Board;
» the Central Valley Water Board has begun to aggressively pursue non-filers; and
* the Central Valley Water Board has begun to require the coalitions to submit
management plans in response to exceedance reports.

Regarding contention #7, DWQ does not concur that the size of the coalitions is
necessarily a significant problem in and of itself.

Regarding contention #9, DWQ found that the waiver appropriately requires the
coalitions to comply with the NPS policy(ss;. However, the coalitions are not
implementing management plans that would ensure compliance with the NPS policy.
DWQ recommends that management plans be requested immediately for documented
issues such as pesticide toxicity(s).

Specific technical issues:

1. Discharges from irrigated agricultural lands have violated water quality
objectives.

® California Sportfishing Protection Alliance: Deltakeeper Chapter of Baykeeper, and San Joaquin
Audubon Petition Section | A through J.
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DWAQ agrees that discharges from irrigated agricultural lands have violated water quality
objectives.

Findings:

lnformstion contained in the Administrative Record (Central Valley Water Board
Executive Officer October 2005 monthly report. Administrative Index Part Il Volume 2
Index 1) shows that monitoring results have provided evidence of exceedances of water
quality objectives related to discharges from irrigated agricultural landssio).” The
October 2005 Central Valley Water Board EO monthly report presented findings from
the “Investigation of Water Quality in Agricultural Drains — Status Report.” The
investigation was conducted for the Central Valley Water Board by U.C. Davis John
Muir Institute and the state Department of Fish and Game. The investigation report
included data from sample locations throughout the Central Valley Region from two
irrigation seasons (2004 and 2005), and from two storm seasons (2004/05 and
2005/06). The study includes three-species testing for water column toxicity using
fathead minnow (Pimphales promelas), the arthropod (Ceriodaphnia dubia) and the
green algae (Selenastrum capricornutum), and also includes sediment toxicity testing
using the species Hyalella azteca. Additionally, toxicity identification evaluations (TIEs)
for samples exhibiting toxicity and a comprehensive suite of chemical analyses were
conducted. Sampling began in July 2004 (first irrigation season), continued with storm
season samples collected in December 2004 and January 2005, and continued during
the 2005 irrigation season with samples collected from June through August. Sample
locations have included sites in 15 different counties and six coalition areas. Sampling
continued during storm events in winter of 2005/2006.

During irrigation season sampling, sites were sampled at two-week intervals, up to five
times each. During storm sampling, sites were sampled up to three times a day during
rain events. To date, 262 samples have been analyzed for water column toxicity from
60 locations. Of these, 26 samples (10 percent) were significantly toxic to
Ceriodaphnia, and four samples were marginally toxic to fathead minnows showing a
high of only 20 percent mortality which does not trigger a TIE. Toxicity to algae
(significantly reduced growth) was observed in about 30 percent of the samples from
the 2004 irrigation season and 2004/2005 storm season. Algae toxicity results from the
2005 irrigation season were not found in the Administrative Record.

In 25 of the 26 samples that were toxic to Ceriodaphnia to date, organophosphate
pesticides were determined to be the primary cause of toxicity. This was determined
through TIEs, chemical analysis, and the use of available LC50 data for Ceriodaphnia.

It is important to note that just eight organophosphate insecticides and two carbamate
insecticides, alone or in combination, seem to have accounted for virtually all the toxicity
to Cerfodaphnia observed in the study so far. These compounds are the
organophosphates Chlorpyrifos, Diazinon, Dimethoate, Disulfoton, Malathion,
Dichlorvos, Parathion-methyl, and Azinphosmethyl, and the carbamates Methomy! and
Carbaryl. The study is consistent with all the previous Regional Board surveys and

7 Administrative Record Part | Volume 3 Index 41 “Interpretation of Nutrient Water Quality Data
Associated with Irrigated Agricultural Waiver Monitoring” page 18-19.
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suggests that adequate control of this relatively small group of products s1jwould
greatly reduce or possibly eliminate toxicity to the test species in field samples.

The toxicity results for algae are more difficult to interpret, and Regional Water Board'’s
analysis of these results is ongoing. Test samples often exhibit enhanced growth when
compared to control samples. Significantly reduced growth indicates the presence of a
toxicant, and grossly toxic samples (e.g., 97 percent reduced growth) were subjected to
TIEs. Grossly toxic samples were often characterized by the presence of herbicides,
such as Diuron or Simazine, but the presence of herbicides, alone or in combination,
along with the presence of abundant nutrients (phophorus and nitrogen-containing
compounds) and their effects on algal growth may require additional investigation.

Several pesticides were frequently detected in water samples; examples include:
Chlorpyrifos (37 percent of irrigation samples, 40 percent of storm samples), Diazinon
(16 percent of irrigation samples, 70 percent storm of storm samples), diuron (18
percent of irrigation samples), simazine (65 percent of storm samples, 3 percent of
irrigation samples). Results for some general chemistry parameters such as pH,
electrical conductivity, dissolved solids, and turbidity sometimes exceeded water quality
objectives but were not associated with toxic samples. Further analysis of the general
chemistry and metals concentrations of samples is needed to further assess water
quality impacts caused by discharges from irrigated agricultural lands. Additionally, the
spatial distribution of samples with detected pesticides should be compared to pesticide
use patterns, to gain an understanding of the correlation between pesticide use and the
presence of pesticides in runoff, on a regional basis.

2. Coalitions have failed to comply with conditions of the waiver.
DWQ agrees that coalitions have failed to comply with some of the conditions of the waiver
and monitoring and reporting program.

Findings:
Information contained in the Administrative Record includes letters from most of the
coalitions informing the Central Valley Water Board of exceedances of water quality
objectives found by their monitoring programs.® Administrative Record Part Il Volume 1
Index 16 “Information Report” identifies noncompliance by most of the coalitions si2jin
the following areas:
¢ Incomplete submittal of communication reports for toxicity detections and
exceedances of water quality objectives for pesticides, metals, pH, dissolved
oxygen, and/or other constituents.
* Insufficient secondary testing when toxicity is indicated or other water quality
objectives are exceeded. Secondary testing includes TIE and/or re-sampling.
* Failure to fully comply with the requirement to submit information regarding
management practice implementation.

8 Administrative Record Part VI Volume 2 Index 2, 11, 21, Volume 3 Index 35, 36. Part VIl Volume 3
Index 2. Part VIIl Volume 2 Index 2, 24, 32, 33, Volume 3 Index 54, 65, 66, 68, 69. Part IX Volume 2
Index 24, 25. Part X Volume 1 Index 42, 43, 45, 51, 56, 63, Volume 2 Index 41-43, 44, 47-49. Part Xl|
Volume 1 Index 40-43.
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+ Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages isi3jon a rotating basis, and minor drainages
where downstream exceedances are observed.

Westside San Joaquin River Watershed Coalition:

« Incomplete submittal of communication reports for toxicity detections and
exceedances of water quality objectives for pesticides and/or other constituents.

+ Insufficient secondary testing when toxicity is indicated or when other water
quality objectives are exceeded. Secondary testing includes TIE and/or re-
sampling.

* Failure to fully comply with the requirement to submit information regarding
management practice implementation.

+ Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

Sacramento Valley Water Quality Coalition:

+ Insufficient amount of data was submitted and toxicity data was not tabulated.

* Failure to fully comply with the requirement to collect sediment toxicity samples.

* Inconsistent submittal of communication reports for toxicity detections and
exceedances of water quality objectives.

 Failure to fully comply with the requirement to submit information regarding
management practice implementation.

* Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

San Joaquin and Delta Coalition:
* Inconsistent submittal of communication reports for toxicity detections.
* Failure to fully comply with the requirement to submit information regarding
management practice implementation.
* Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

East San Joaquin Water Quality Coalition:

* Insufficient secondary testing when toxicity is indicated or other water quality
objectives are exceeded. Secondary testing includes TIE and/or re-sampling.

* Failure to fully comply with the requirement to submit information regarding
management practice implementation.

* Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

California Rice Commission:
* Insufficient secondary testing when toxicity is indicated or other water quality
objectives are exceeded. Secondary testing includes TIE and/or re-sampling.
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* Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

South San Joaquin Valley Water Quality Coalition:

« Coalition not adequately serving as a coordinator of monitoring information and
providing program overview of the four sub-watersheds it is responsible for.

* Inconsistent submittal of communication reports for toxicity detections and
exceedances of water quality objectives.

+ Insufficient secondary testing when toxicity is indicated or other water quality
objectives are exceeded. Secondary testing includes TIE and/or re-sampling.

* Failure to fully comply with the requirement to submit information regarding
management practice implementation.

* Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

Root Creek Water District:

* Insufficient analytical data was submitted.

* Inconsistent submittal of communication reports for toxicity detections and
exceedances of water quality objectives.

* Insufficient secondary testing when toxicity is indicated or other water quality
objectives are exceeded. Secondary testing includes TIE and/or re-sampling.

* Failure to fully comply with the requirement to submit information regarding
management practice implementation, particularly where water quality objectives
have been exceeded.

* Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

Westlands Water District:
* Failure to fully comply with the requirement to submit a notice of applicability, or
an MRP plan.
* Failure to fully comply with the requirement to yearly monitor all major drainages,
20 percent of intermediate drainages on a rotating basis, and minor drainages
where downstream exceedances are observed.

3. Central Valley Water Board cannot or will not enforce fundamental waiver
conditions.
DWQ agrees that there are conditions of the waiver that the Central Valley Water Board
has not fully enforced. The Central Valley Water Board needs to better enforce its waiver
and monitoring and reporting program requirements. However, it is important to note that
the only enforcement action that can be taken against coalitions is de-certification. Recent
information that is not in the record indicates that:

* the coalitions are submitting participant lists, indicating appropriate follow-through

by the Central Valley Water Board;
* the Central Valley Water Board has begun to aggressively pursue non-filers; and
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+ the Central Valley Water Board has begun to require the coalitions to submit
management plansisi4) in response to exceedance reports.

Findings:
Information contained in the Administrative Record (Central Valley Water Board
Executive Officer October 2005 monthly report. Administrative Index Part Il Volume 2
Index I) shows that coalition Annual Reports identify deficiencies in performance and
reporting. As stated earlier in this report, monitoring results from coalitions and
individual dischargers have provided evidence of exceedances (sisjof water quality
objectives related to irrigated lands, making tracking of sources and implementation of
management practices necessary in many areas throughout the Central Valley Region.
In this regard, the Central Valley Water Board has not fully enforced two categories of
noncompliance:

* holding coalitions accountable for inadequate reporting; and

* requiring coalitions to submit management plans for known water quality

exceedances.

The Administrative Record Part X Volume 3 Index 51 shows that the Central Valley
Water Board requested management plans from coalitions in only two cases when
exceedances of water quality objectives were identified®. Additionally, the Central
Valley Regional Board has not taken enforcement against the coalitions for failing to
adjust their monitoring efforts and resources to relocate their sampling locations up into
the agricultural drains after documenting exceedances.” The lack of adequate
watershed evaluation reports, monitoring and reporting program plans, and
management plans to address known exceedances of water quality objectives is an
indication that the coalitions are not complying with conditional waiver requirements and
that the Central Valley Water Board is not fully enforcing conditional waiver and
monitoring and reporting program requirements.

The MRP is deficient.
DWAQ finds that the record generally supports this contention. However, DWQ also
recognizes that progressisis in regulating discharges from irrigated lands has been
made through the implementation of this waiver.

In implementing the MRP, the Central Valley Water Board and the coalitions are
collecting monitoring datais17. The Regional Board is in the initial phase of assessing
the data. However, in developing the MRP, the Central Valley Water Board did not
identify and/or determine:

* monitoring objectives;

* adesign that allows assessment of current status;

* trends;

* water quality problem identification; and,

® The East San Joaquin Water Quality Coalition for exceedances of chiorpyrifos and toxicity in Ash
Slough, Duck Slough, Highline Canal, and Merced River; East San Joaquin Water Quality Coalition for
exceedances of EC, TDS, toxicity, chlorpyrifos, and DO.

"% The 2003 MRP directed coalitions to yearly monitor all major drainages, 20 percent of intermediate
drainages on a rotating basis, and minor drainages where downstream exceedances are observed.
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* management plan effectiveness.

MRP deficiencies include:

* vague objectives;

* inadequate design (too few sites, monitoring frequency, site locations and follow-
up monitoring);

* lack of specific time-schedules and dates for follow-up sampling and fuli
implementation of the coalitions monitoring and reporting program plan;

* inadequate implementation of coalition MRPPs;

* inadequate enforcement by the Central Valley Water Board of MRP
requirements, including completeness, automatic triggers, and time-schedules.

As a progressive step, recent information that is not in the record indicates that the
Central Valley Water Board has begun to require the coalitions to submit management
plans in response to exceedance reports.sig

Findings:
Information contained in Administrative Record Part || Volume 2 Index 4 identifies
deficiencies in the coalitions’ MRP plans.

The Central Valley Water Board has in only two cases required coalitions to submit
management plans when exceedances of water quality objectives have been
identified"'. Additionally, the Central Valley Water Board has not taken enforcement
against coalitions for failing to adjust their monitoring efforts and resources to refocus
their sampling locations up into the agricultural drains after documenting
exceedances.'?

The record indicates the following status for each Coalition Group:

East San Joaquin Water Quality Coalition:

This coalition submitted its semi-annual monitoring report by December 31, 2005.
Administrative aspects of the report appear to be complete and in conformance with
MRP requirements. The Central Valley Water Board EO did not send this coalition a
letter to revise the coalitions monitoring and reporting program because many details of
the original plan were already being modified at the time. The record indicates that the
coalition has advised staff, however, that it will submit an monitoring and reporting
program plan revision during the week of February 22, 2006.

Goose Lake Coalition:

The record indicates that this coalition, which is along the Oregon border, has not
submitted a monitoring report that complies with MRP Order No. R5-2005-0833.
Although the coalition submitted a monitoring report in December 2005, the data

" The East San Joaquin Water Quality Coalition for exceedances of chiorpyrifos and toxicity in Ash
Slough, Duck Slough, Highline Canal, and Merced River; East San Joaquin Water Quality Coalition for
exceedances of EC, TDS, toxicity, chlorpyrifos, and DO.

'2 The 2003 MRP directed coalitions to yearly monitor all major drainages, 20 percent of intermediate
drainages on a rotating basis, and minor drainages where downstream exceedances are observed.
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summarized in the report were collected between 1993 and 1996 during monitoring
activities designed for other projects. The data submitted were primarily for temperature,
dissolved oxygen, pH, flow, bacteria, and some metals. The report did not include any
data for the 2005 irrigation season. On December 16, 2005, staff received the first
Goose Lake MRP plan, but it does not yet meet the requirements of MRP Order No. R5-
2005-0833. The record indicates that Central Valley Water Board staff are preparing a
letter to formally communicate to the coalition the shortcomings in the MRP plan and the
monitoring report.

Root Creek Water District Coalition:

On January 30, 2006, the Root Creek coalition faxed a Notice of Termination to the
Central Valley Water Board staff. Therefore, this coalition has disbanded and no
monitoring report or MRP plan revision will be submitted.

Sacramento Valley Water Quality Coalition:

This coalition submitted the semi-annual monitoring report by December 31, 2005.
Administrative aspects of the report appear to be complete and in conformance with
MRP requirements. The coalition submitted its MRP plan revision by January 31, 20086,
but it was incomplete. Staff has discussed the need for additional information with the
coalition, which submitted additional revisions on February 16, 2006. Preliminary
review conducted by the Central Valley Water Board staff indicates that the coalition
has not adequately addressed the requirement to identify all major and intermediate
drainages and to monitor 20 percent of the intermediate drainages each year, as
described in the MRP.

San Luis Water District Water Quality Coalition:

This coalition submitted a letter in lieu of the semi-annual monitoring report. The letter
has significant shortcomings, and the letter indicates that staff will be communicating
formally with the coalition regarding this. The coalition did not submit an MRP plan
revision by January 31, 2006. However, the coalition’s original MRP plan was based on
MRP Order No. R5-2005-0833, so it is expected to already meet those requirements.
Staff is preparing a formal communication to advise the coalition regarding
shortcomings in the MRP plan.

San Joaguin and Delta Water Quality Coalition:

This coalition submitted the semi-annual monitoring report on December 31, 2005. The
report was incomplete in that, at a minimum, it was lacking laboratory raw data and
copies of field documentation. Central Valley Water Board staff sent a letter on
February 1, 2006 informing the coalition of this shortcoming, and on February 8, 2006,
the coalition submitted the missing information. Administrative aspects of the report now
appear to be complete and in conformance with MRP requirements. The coalition
requested an extension of the due date to submit MRP plan revisions, and the acting
EO sent a letter on January 30, 2006 extending the due date to February 17, 2006. On
February 17, 2006, the coalition sent a letter stating it would not submit the MRP plan
revisions due to concerns about the list of sites and constituents to be added during the
2006 irrigation season and the associated costs.

Southern San Joaquin Valley Water Quality Coalition:
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This coalition did not submit the semi-annual monitoring report but sent a letter dated
January 9, 2006 stating that a “... report covering the 2005 Irrigation Season and the
end of the 2004-2005 Storm Water Season will be submitted by February 28, 2006."
Representatives of the Kern River sub-basin did submit a draft version of the 2005
Irrigation Season Monitoring Report on February 2, 2006 in order to receive comments
from Central Valley Water Board staff. Staff provided verbal comments on February 10,
2006 and written comments on February 21, 2006. The remaining three Southern San
Joaquin Coalition sub-basins have not submitted reports, either draft or final. The
coalition submitted MRP plan revisions with a letter dated January 31, 2006. In January
2006, Central Valley Water Board staff met with representatives of three of the four sub-
basins that comprise this coalition, the Kern River, Tule River, and Kings River sub-
basins. The meetings centered on the sub-basin’s rivers and water delivery systems,
current monitoring points, changes and additions to monitoring points, and the
beginning of Phase Il sampling.

Westlands Coalition:

This coalition submitted a monitoring report via email on December 29, 2006, which did
not include any monitoring data. The coalition maintained that its irrigation practices
never result in runoff from the fields and that the flow in the water bodies is insufficient
to allow sample collection. Therefore, the coalition did not collect samples, and the
semi-annual monitoring report did not contain any monitoring data. Westlands has
stated that it will not send out a crew to collect storm water sample unless there is a
cumulative rainfall total of 4.5 inches at a given weather station. The rationale is that
until this threshold is reached, there is insufficient flow in the creeks to collect samples.
However, Central Valley Water Board staff took photographs during a December
2005/January 2006 storm event, which showed sufficient flow in waterways within the
Westlands coalition boundaries that would have allowed the collection of water quality
samples and conduct field measurements. During this same storm period, Westlands
did not conduct monitoring because the trigger of 4.5 inches had not been reached.
This indicates to staff that the 4.5-inch trigger being utilized by the Westlands coalition is
not sufficient for storm event sampling. On January 30, 2006, Central Valley Water
Board staff met with the Westlands coalition to discuss the lack of monitoring (storm
event or irrigation season) and the rainfall trigger for storm water monitoring. As a result
of this meeting, the coalition is required to modify the MRP plan. Staff also has
requested that Westlands coalition take photographs during any event — irrigation
season or storm season — for which they conclude that there is insufficient flow to
collect samples adequate for laboratory analysis.

Westside San Joaquin Coalition:

This coalition submitted a semi-annual monitoring report on December 30, 2005.
Administrative aspects of the report appear to be complete and in conformance with
MRP requirements. The coalition submitted a technical report to comply with the
requirement for the January 31, 2006 MRP plan revisions. The technical report largely
complies with the requirements of MRP Order No. R5-2005-0833. Central Valley Water
Board staff met with the Westside coalition on February 1, 2006 to discuss the
information needed to supplement the MRP plan revisions.
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5. The conditional waivers lack specific time schedules for key elements of the
program.

DWQ agrees that the conditional waivers lack specific time schedules for key elements

of the program on two counts:

* The conditional waivers do not include time-schedules to address exceedances
of water quality objectives.

* The MRP prescribes EO discretion to require management plans and associated
time schedules.

Findings:

Information in the Administrative Record indicates that to meet water quality objectives,
the Central Valley Water Board will develop a long-term program that is not currently
defined. The projected time to meet water quality objectives is set to a 10 year time
schedule. DWQ has concerns regarding the Central Valley Water Board's management
of the long-term program development process. The scheduled adoption date of the
long-term program has already been delayed at least another five years.

Appropriately, the MRP requires certain actions si9iby coalitions when exceedances of
water quality objectives are identified. Upon a determination that a discharge is causing
or contributing to an exceedance of an applicable water quality objective, the coalition or
discharger must promptly notify the Central Valley Water Board in writing. Based on
this information or other information available to the Central Valley Water Board, the
coalition or discharger must, upon written notice by the Central Valley Water Board EO,
submit a technical report called a management plan to the Central Valley Water Board.
However, the manaqement plans and related time schedules are issued at the
discretion of the EO™. As stated previously, the Central Valley Water Board EO has
required the submittal of management plans only twice. MPs have not been requested
for known and well established water quality problems that are identified on the CWA
303(d) list or were designated toxic hot spots over ten years ago through the Bay
Protection Toxic Clean-up Program.

Waiver conditions do not ensure pollution reductions by individual farms.
DWAQ agrees that waiver conditions do not ensure pollution reductions by individual
farms.

Findings:

The waiver places no requirements on individual growers other than that their
discharges not cause violations of water quality objectives. It does not require growers
to prepare or implement water quality management plans, nor does it require growers to
implement management practices.

7. The size of the coalitions is unmanageable and should be limited to specific
subwatersheds.

3 Central Valley Water Board Resolution R5-2006-0077 Finding No. 5 amending Order No. R5-2006-
0053 Attachment B new condition after Condition B6. Administrative Record Part | Volume5 Index 58.
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Regarding this contention, DWQ does not concur s2oithat the size of the coalitions is
necessarily a significant problem in and of itself.

Findings:

The Administrative Record Part 1l Volume 1 Index 16 “Information Report” suggests that
report submittals, information sharing, and communication of fundamental issues
among Regional Water Board staff, the coalitions, and growers, is deficient.
Consequently, program goals, expectations, targets, appropriate management
measures, and enforcement procedures are generally not being communicated to
growers.

8. The waiver should address groundwater protection.
DWQ agrees that the waiver should address groundwater protection.

Findings:

Information contained in the Administrative Record Part | Volume 3 Index 41
“Interpretation of Nutrient Water Quality Data Associated with Irrigated Agricultural
Waiver Monitoring” page 18-19 identifies impairment of groundwater by nutrients. To
address nutrient and other groundwater impairments, * the Central Valley Water Board
strategy is to develop a long-term program to meet water quality objectives within 10
years for both surface and ground water. The current program does not address
groundwater despite known impairment caused by irrigated agriculture. The long-term
plan is to develop a program after the completion of an EIR. The EIR has an estimated
completion date of late 2009. There is no set time schedule for the development of the
long-term program. However, the existing waiver is not designed to protect
groundwaters21), therefore neither enrollees nor non-enrollees are taking actions to
protect groundwater.

9. The conditional waiver is not consistent with the State’s NPS policy.

DWQ found that the waiver appropriately requires the coalitions to comply with the NPS
policy. However, the coalitions are generally not developing or implementing
management plans that would ensure compliance with the NPS policy.

Findings:
Information contained in the Administrative Record Part | Volume 5 Index 59 indicates
that the Central Valley Water Board conditional waivers require discharges of waste
from irrigated agricultural lands to:

* comply with water quality objectives and standards;

* not affect beneficial uses;

* not cause nuisance conditions;

* implement management practices to protect waters of the state.

" Administrative Record Part | Volume 3 Index 41 “Interpretation of Nutrient Water Quality Data
Associated with Irrigated Agricultural Waiver Monitcring” page 18-19.
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The states NPS policy provides the authority for regional boards to encourage
development of watershed groups to facilitate NPS pollution control efforts’®. The NPS
policy requires regional boards to enforce that all dischargers and coalitions must meet
the conditions of the policy’s five key structural elements of the NPS implementation
is22iplan (i.e. management plan). As stated above, the coalitions are generally not
developing or implementing management plans that would ensure compliance with the
NPS policy and the Regional Board is only selectively enforcing this requirement.

DWQs OVERALL RECOMMENDTATIONS TO IMPROVE THE CENTRAL VALLEY
WATER BOARDS IRRIGATED LANDS PROGRAM:

DWQ'’s primary recommendation is that the conditional waiver be retained and not
rescinded. It has proven to be a critical first step towards achieving full program
implementation.

DWQ also recommends that Central Valley Water Board staff issue notices of violation
when coalitions fail to comply with waiver requirements. When more than three notices of
violation are issued in a one year period, the Regional Board should hold a hearing to
consider de-certification. Regional Board staff should also pursue enforcement actions
against non-participating growers.

DWQ also recommends that the Central Valley Water Board work to both improve and fully
implement the monitoring and reporting program (MRP). Specifically, the MRP should be
revised to collect the information needed to answer the questions that must be answered
to develop a program that effectively improves water quality. The revised MRP should
specify: monitoring objectives (questions); a design that allows assessment of current
status, future trends, water quality problems, and management plan effectiveness; and
compliance with SWAMP standards. This MRP should be reviewed by an external peer
review panel to evaluate whether the monitoring design addresses the monitoring
objectives. The Central Valley Water Board should clearly mandate that the coalitions fuily
implement the revised monitoring and reporting program.

DWQ recommends that the waiver be amended to require all growers who irrigate to join a
coalition or to file a Notice of intent for an individual waiver of waste discharge
requirements, or to submit a report of waste discharge. This would be an efficiency
measure, to refocus attention away from participants/non-participants and towards
improving water quality. The Central Valley Water Board could then phase in the
groundwater implementation, towards a full irrigated agricultural lands program.

DWAQ also recommends that the Central Valley Water Board require the coalitions to
submit management plans. The management plans should present a coherent approach
to achieving water quality objectives and contain a detailed plan of action that will meet the
requirements of the NPS policy. Management Plans for 303(d) and BPTC listings need to
be prepared and implemented expeditiously.

s Policy for mplementation and Enforcement of the Nonpoint source Pollution Control Program — State water
Resources Control Board; California Environmental Protection Agency; May 20, 2004: page 11 Section IV(C)
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Finally, DWQ has concerns regarding the Central Valley Water Board's management of
the long-term program development process. The scheduled adoption date of the long-
term program has already been delayed at least another five years. The Central Valley
Water Board needs to give more immediate attention to long-term program
development. This would include amending the coalition’s monitoring and reporting
program so that it is designed to collect the information needed to support the adoption
of the long-term program. It could also include better coordination with the agricultural
commissioners, and U.C. Davis farm advisors, and the Department of Pesticide
Regulations, to evaluate and implement management measures.
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[$1]This seems to be a nebulous claim unsupportable by the submissions of the coalitions to date — not a one
is in full compliance. Additionally, the coalitions do not have the authority to require MP implementation —
only the RB does.

[$2]Coalition members implement management practices not management measures.

[$3]Not all of DWQ supports this viewpoint. Arguably. it takes time to develop a program of this size;
however, some WQ impairments are well documented (going back to the 90s). It is reasonable to expect
that the program could be developed in these areas and the ‘kinks’ worked out and the rest of the region
could follow suit.

{S4)DPR addresses only one facet of WQ concerns; the region also needs to engage CDFA (regulates
tertilizers) and EPA (developing WaterSense specifications) to address the full range of WQ impacts; not to
mention RCDs, NRCS, etc.

[S5]practices

{$6]1 believe this issue warrants analysis. For whatever the reason was to set these preconditions, by not
allowing growers to join coalitions after a set date, results in unequal treatment. It appears that this could
result in legal ramifications down the road. | also wonder if RS has the resources to address the number of
individual discharges that this will result in.

{S7]This implies that the only enforcement action is one that can not be taken. Is this really an enforcement
action? The RWQCB are not allowed to take enforcement actions against the coalitions. only against the
dischargers. Decertifying a coalition has to have ramifications for the individual dischargers such as the
requirement for individual WDRs that require considerable more resources for both the discharger and the
RWQCB.

[s8]However, the Region is not enforcing the key elements of the NPS Policy: therefore, the waiver, as
presently implemented. is not in compliance with the NPS Policy.

[S9]Pesticides are not the only constituents causing WQ problems: management plans should include
nutrient, sediment, etc. exceedences as well.

($10]This analysis concentrates solely on pesticides. That is troubling because metals, nutrients, DO, TDS,
etc. exceedences have been documented in association with agricultural runoff. WQ will not improve if
equal consideration is not given to these other WQ contaminants.

[S11]Toxicity from this group of pesticides has been documented since the 90s. If it is as simple as adequate
control. why hasn’t it been done? This is an example of known toxicity that the region could concentrate
on to reduce WQ impairments. Instead, monitoring of these known impairments is still going on and the
claim is there is a lack of MPs to address them.

[$12]In the following list. not one of the coalitions is in full compliance with the conditions of the waiver.
But there has not been enforcement action for these infractions.

[S13]Not a one has fulfilled this requirement which was part of the original legislation.

[$14]Only 2 to date.

[St5]1And this is without any monitoring in the agricultural drains!

[S16]The only progress to date is coalition membership; the following section relays the inadequacies of
compliance.

{S17]But not in the drains as required.

{S18)Only 2 to date

(s19]How is this appropriate when only 2 MRPs have been requested! Additionally, the MRPs do not have
timelines — which violates the NPS Policy. Another point is irregardless of the end date of their long term
program. there is considerable documentation of WQ impairments that can serve as interim steps in order to
achieve compliance and improve WQ.

[S20jAgain, there is disagreement within DWQ. The record of compliance contained within this document
indicates that the coalitions themselves are a barrier to implementation of the waiver. The coalitions
themselves are not fully cognizant of who their entire membership is. This document states that program
goals, expectations, targets. appropriate management measures (should be practices), and enforcement
procedures are generally not being communicated 10 growers. Many of these problems are linked to size.
Coalitions based on subwatershed would be better positioned to communicate with their members.
{s21]The exclusion of coverage of polluted discharges 10 groundwater violates the Water Code [S21]. The
Porter-Cologne Act (Water Code) applies broadly to all State waters, including surface waters, wetlands,
and ground water; it covers waste discharges to land as well as to surface and groundwater. The Legislature
has declared that it is the policy of the State that the quality of all the waters of the State shall be protected.
The problems and extent of groundwater contamination from agriculture and the areas of contamination





have been documented for years [$21]. The exclusion of coverage of agricultural discharges to groundwater
is a disincentive to the cooperation of growers not adjacent to a surface water body and eliminates the
opportunity for a level playing field in the protection of water quality from agricultural discharges.
Additionally. many growers think that they don't have to comply with the waiver because they don’t
discharge to a surface water body. There is precedent for including groundwater — R3 and R4 have
included groundwater in their waivers. It is unacceptable to use the excuse that groundwater will be
included after the completion of an EIR: and again, there is no timetable discussed for any of this.
[S22]And since the RB is not doing so, the waiver is not being managed to be consistent with the NPS
Policy. The Central Valley Water Board must present a coherent approach and detailed plan of action to
identify and address how they intend to meet the requirements of the five key structural elements of the
NPS policy.

1. Key Element 1: the policy states, “Before approving or endorsing a specific NPS pollution
control implementation program, a regional board must determine that there is a high
likelihood the implementation program will attain the regional boards stated water quality
objectives. This includes consideration of the management practices (MP) to be used and the
process for ensuring their proper implementation, as well as assessment of MP effectiveness.”
RS has not met this requirement.

2. Key Element 2: An NPS control implementation program shall include a description of the
MPs and other program elements that are expected to be implemented to ensure attainment of
the implementation program’s stated purpose(s), the process to be used to select or develop
MPs, and the process to be used to ensure and verify proper MP implementation. This
requirement has not been met. Without the requirement for individual farm management
plans, the regional board and the coalitions do not have access to vital information. Therefore,
they lack information on the who, what, when, and where of source control or treatment
control, the MPs being implemented, and the efficacies of the MPs. Coalition Management
Plans are requested by the Executive Officer’ after a violation of discharge has occurred.
Using this approach, the Central Valley Water Board will be hard pressed to identify or
describe the existing MPs or the alternatives to be implemented to address the water quality
exceedances. There is no means to identify where a MP is implemented; therefore no means
to assess the efficacy of the MP and concurrently whether implementation is contributing to
load reductions.

3. Key Element #3: The Central Valley Water Board needs to explain how significant non-
compliance can be addressed in third-party programs. This explanation should include
information as to the criteria for measuring program success, what constitutes failure, and the
actions that may be taken in response to failure. The coalition groups are at different stages of
compliance and the level of compliance is low. yet there are no schedules or phases in the
conditional waiver that require that the coalitions come into compliance using a step-wise
approach. There is no schedule that directs the coalitions toward stepped up monitoring in the
agriculturally dominated waters or initiate MP effectiveness monitoring, and no deterrents for
non-compliance, other than the dissolution of the coalition.

4. Key Element #4: By the end of the “interim™ waiver extension, the Central Valley Water
Board will still not know what the sources of toxicity or water quality impairments are. Since
the coalitions have failed to focus their monitoring efforts and resources in the intermediate
drainages moving up into the agricultural drains despite documenting exceedances': The
coalitions will not be able to evaluate the efficacy of the MPs or suites of MPs implemented
or any improvement to water quality nor will they know where the MPs are being
implemented: The water carried by the major drainages is commingled with other discharges.
Monitoring in the major drainages alone will not aid in determining cause/effect or load
reductions.

5. Key Element #5: A RWQCB action to approve or endorse an NPS control implementation
program shall contain a general description of the course of action or actions to be taken if
verification/feedback mechanisms indicate or demonstrate that the program is failing to
achieve its stated objectives. The Region has not fulfilled this expectation.






March 12, 2003

Pete Osmolovsky

Senior Water Resources Control Engineer
California Regional Water Quality Control Board
Central Valley Region

1685 “E” Street

Fresno, CA 93706-2020

RE: Comments for the Notice of Preparation of EIR for the Regulation of
Discharges to Waters of the State from Irrigated Lands Within the Central Valley
Region

Dear Mr. Osmolovsky,

| am writing on behalf of DeltaKeeper, a project of WaterKeepers Northern California,
Natural Resources Defense Council, Environment California (formerly CALPIRG),
California Sport-Fishing Alliance, and The Ocean Conservancy (hereinafter
DeltaKeeper). We thank you for this opportunity to provide comments regarding the
scope of the Environmental Impact Report (EIR) scheduled to be prepared for the
regulation of discharges to California waters from irrigated lands within the Central
Valley.

The purpose of this EIR should be to analyze the potential significant adverse
environmental impacts, including cumulative effects, of the Regional Board’s proposed
regulation of discharges of waste from irrigated lands to California waters and of
alternatives, including a no project alternative. The baseline for analysis should date
back to 1982 in order to fully assess the impacts. DeltaKeeper submits the following list
as essential, but not exhaustive, topics for coverage required under the EIR.

The EIR must fully analyze the impacts of the proposed regulation on:
* water quality throughout the Central Valley and all other potentially affected
waterbodies;
* water quantity throughout the Central Valley and all other potentially affected
waterbodies;
* groundwater sources throughout the Central Valley and California;
* municipal drinking water supplies throughout the Central Valley and California;
* biological resources including, but not limited to:
- federal and state listed endangered species
- federal and state listed threatened species
- other aquatic life
- other terrestrial species
* terrestrial ecosystems throughout the Central Valley and California;
* air quality in the Central Valley and throughout California from pesticide drift, and
other such air pollutants resulting from the project and alternatives;





* soil and sediment in the Central Valley and California including, but not limited to
problems involving soil erosion and sediment toxicity;
* human health throughout the Central Valley and California in terms of both acute
and chronic impacts including, but not limited to:
- children, including residents and school children
- laborers, including farmworkers, farmers, pesticide appliers, etc.
- residents
- anglers
- pregnant women
- newborn infants
recreational, tourism and beneficial uses;
farmland conversion and commercialization;
food supply and food quality;
workers producing toxic chemicals for use under the proposed project;
potential security threats from storage of large quantities of toxic chemicals;
all other socioeconomic factors, including the cost to treat contaminated water.

In addition to analyzing the impacts from implementation of the proposed
conditional waiver, the EIR must include analysis of the impacts of the following
alternatives:

* area-wide Waste Discharge Requirements (WDRs)/permits

general WDRs/permits

individual WDRs/permits

prohibition of waste discharge

a no action alternative, that is, implementation of the basin plan water quality
requirements

Finally, the following issues must be analyzed regarding the proposed project

and any alternatives in light of the State’s recent budgetary setbacks:

* the impacts of the proposed project and alternatives on other Regional Board
programs, including an analysis of staff and funding constraints;

* the impacts of the implementation of a fee generating project alternative (such as
permits) versus a project that would fail to generate fees;

* an analysis of how a project that fails to generate fees will be successfully
implemented.

Thank you again for this opportunity to comment. Please contact me if you have
questions. We look forward to working with you on the development of a thorough and
exceptional EIR for this project.

Sincerely,
Sejal Choksi

Equal Justice Works Fellow, Pesticide Program Attorney
WaterKeepers Northern California





