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Via E-Mail commentletiersi@waterboards.ca.gov

Ms. Jeanine Townsend, Clerk to the Board
Executive Office :

State Water Resources Control Board
Cal/EPA Headquarters

1001 *F* Street, 24™ Floor

Sacramento, CA 95814-2828

Re: Comment Letter - 02/03/09 Board Meeting
JPOD Petitions for Reconsideration Draft Order

Dear Ms. Townsend:

The South Delta Water Agency (“SDWA™) submits the following comments to the
SWRCB’s Draft Order Denying Petitions for Reconsideration.

Introduction.

The SWRCB has unfortunately taken the position of advocate rather than judge. Its
actions to date, including the granting of the original Urgency Petition and this Draft Order show
an embarrassingly blatant bias to favor export interests over the Board's statutory obligation to
regulate and protect beneficial uses dependent upon water quality. Rather than reconsidering the
grounds upon which the of the Draft Order was based, the Board argues in the Draft Order to
justify its prior approval of the Urgency Petition.

The Board now does not just endorse exports at the expense of other users of Delta
waters, but has actually created a process whereby the incompetent and indifferent can simply
ignore permit conditions, water right orders and cease and desist orders. Under the Board’s
remarkable reasoning in the Draft Order, the projects can simply choose to take no action to
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meet their obligations, wait until the last minute, and then be granted an “urgency” change to
their permits outside of the any public process. The evil genius of this new system lies in the
Board’s ability to shelve any public outery or attempt to oppose the violations of permits and
objectives by simply deciding to take no action until the temporary urgency changes expire.

One can only speculate as to why the regulator of water quality in the State chooses to
ignore its own water quality standards, its own water right orders and its own cease and desist
orders; especially when it has been shown how the permit holders can indeed meet their
obligations without any real loss of water. The Draft Order exemplifies the underlying causes of
the current water related problems facing the State of California. Those causes are fishery and
water quality/right regulators refusing to force the projects to abide by the rules. If the SWRCB,
DFQG, and indeed DWR had abided by their stafutory obligations, the past twenty five years could
have been spent finding alternate supplies of water while export interests adjusted to the actual
supply available to them. Instead, exports became “entitled” to a supply that did not exist with
the resulting destruction of the Delta fisheries and the now casual acceptance of water quality
violations.

Mootness

The Board begins its analysis of the Requests for Reconsideration by noting that the
issues are moot. It then states that it will go forward with an analysis because some of the issues
raised involve “continuing public interest” and that some of these issues may reoccur. This two
prong obfuscation begs comment.

First, the reason the issues are now moot {according to the Board) is that the temporary
changes have expired. Such changes being granted for 180 days, the original Order being
granted on June 26, 2008, the changes expired on or about December 28, 2008. SDWA filed its
Request for Reconsideration on July 18, 2008. The Board released its Draft Order on January 6,
2009. This means that the Board waited until ¢ days AFTER the changes expired to address the
Requests for Reconsideration, or 158 days after the Requests for Reconsideration were filed.

Although the Urgency Petition was handled in a timely, one might say an expedited
manner {i.e. without public notice), the atiempts to get review of the approval were given no
consideration until fust after the approval expired. Not much needs to be said about a process
which consciously favors one side while precluding the other. 1t will be an interesting legal
argument before the courts to see if an agency can legally create “mootness” to avoid review.

Second, the Board’s decision to recount its reasoning due to “continuing public interest™
provides a blueprint for future cheating. The Draft Order informs USBR and DWR that if the
drought persists, they need take no actions to meet their water quality obligations. If they again
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wait until the last minute to seek these “urgency” changes, they will be granted regardless of
anything they have done or not done, The Board’s Draft Order rewards, if not institutionalizes
project indifference and lethargy.

Finding of Urpency.

The Requests for Reconsideration argued that since the DWR and USBR. had not been
diligent in petitioning for their changes through the normal temporary change process, they could
not be granted an “urgency” change. Water Code Section 1435 { ¢) defines “urgent” but then
states that “the board shalf not find a petitioner’s need to be urgent if the board in its judgment
concludes, if applicable, that the petitioner has not exercised diligence” in seeking the changes
under the normal process for seeking changes to permits {emphasis added}.

The Draft Order concludes that “the ultimate issue is whether there is an urgent need, and
the State Board may exercise its judgment to conclude that an urgent need exists without finding
that the petitioner has exercised due diligence” (Draft Order, FN 4, page 11). This reasoning
harkens back to grammar schools days and the “I know you are bui what am I?” method of
_.rﬂoln. ‘

First, the Board’s position makes subsection { ¢} meaningless. It somehow detaches the
statutory definition of “urgent” from a finding of urgency. The Board hangs its hat {or more
correctly itself) on the clause “if applicable” to aliow itself to ignore the diligence requirement.
This clause cannot mean that the Board can choose to ignore diligence, it cleariy means that
diligence may not apply, as in the case where something unanticipated occurs and the opportunity
to seek a change to a permit could not be concluded under normal petition processes. That is to
say, the Board need not deliberate on whether the petitioner was diligent if diligence was not
germane to the facts. This is the exact opposite of the current situation. Here, not only were the
petitioners on notice as of the date of the CDO {2006) that they had to meet water quality
standards as a condition to JPOD (the issue was directly ruted on in the CDO), but they had
received a letter from the Board’s Executive Director telling them to be diligent if this is what
they wanted to do! To separate diligence from urgency in this case is to ignore the English

language.

Second, the purpose of the statute is eviscerated by the Board’s reasoning. Clearly the
diligence porticn of the statute is to make sure that a permittee does not wait until the last minute
te seek a change because the urgency provisions are an expedited process without public notice
or hearing! The statute, especially the portion dealing with diligence atiempts to make sure
permittees attempt to work within their permit conditions, and the public, open method by which
changes can be granted. The Board institutes the exact opposite situation now; a permittee can
do nothing, wait until the last minute and then get an expedited change without having shown it
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tried to work within its permit conditions or normal change procedures.

This case is the perfect example. DWR and USBR violated their permits for maintaining
water quality all of summer 2007, and additionally violated their permit for JPOD by pumping
during such violations. If they had peiitioned to change their permitsin a timely manner to avoid
further illegal actions in 2008, we could have had a hearing. The hearing would have shown that
the CDO already addressed the issue, thus the petition was a “too late” atiempt to appeal the
CDO. It would have also shown that DWR and USBR. were simply not frying to implement
actions which would result in compliance with the standards. Instead, they avoided taking any
action, waited until the last minute and then avoided any review or opposition. If this is the
situation the Board encourages, it should petition the Legislature to change Section 1435, not
simply interpret its provisions away.

The Board attempts to justify its position by harping on the Governor’s declaration of
emergency. That is in fact, irrelevant. The drought, the need for water, and the desire to expedite
transfers did not create an urgency for DWR and USBR to be released from their permit
conditions. First, there is no reason why they could not take actions to meet their obligations and
still expediter transfers. Second, and more importantly, DWR, USBR and SWRCB knew in
2007 that the projects weren’t going to even try to meet their water quality obligations (because
they didn’t in 2007) but that they still wanted to do JPOD. Hence the need to secure a change to
their permits (and an illegal appeal of D-1641 and the CDO} arose at the latest as of the date of
the Executive Dirtector’s letter in late 2007. Thus, no mangling of logic or facts can result in the
emergency arising in June of 2008 or that a last minute petition is urgent. It wasn’t urgent, it was
intentionally late.

The SWRCB is required under the statute to make sure that urgency petitions are not used
as a way to avoid the normal public process, and therefore when a petitioner clearly knew it had
to seek a change in its permits a year before, it cannot wait until the last minute and escape
through an urgency petition.

Methods by Which DWR and USBR Can Meet the Standards,

As previously stated and presented, SDWA and DWR modelers have concluded that
slight (one foot) elevations changes in the heights of some of the temporary barriers, in
combination with a recirculation project to maintain certain San Joaquin River flows will result
in net flows in Old River and Middle River which are believed to be sufficient to result in
compliance with the Middle River at Old River and Tracy Blvd. Bridge at Old River standards
{or more correctly the compliance monitoring stations at those locations) {see attachment). The
third interior station at Brandt Bridge on the San Joaquin River is anticipation to also be met
through reverse flows on that channel under these same operating conditions. Hence, there
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appears to be a method by which the projects can meet their permit terms, and thus not act
illegally or need to seek last minute changes to their permits.

Besides being of great interest to the Board (in its never ending quest for compliance with
permit terms and conditions) this is directly relevant to the Draft Order. SDWA previously
submitted this information to the Board before the Order was issued. That information was
sufficient to indicate that DWR and USBR had not been diligent in their efforts to meet their
permit conditions, and was directly contrary to the Executive Director’s findings. As per
SDWA’s previous comments, the Draft Order inappropriately shifted the burden of making these
findings to the Executive Director, rather thar making them in the Order. By “allowing” the
Executive Director to evaluate what could or could not be done six days before the JPOD was
scheduled to begin, the Board again created the situation in which three years of lack of effort
{the time between D-1641's activation of the full standards in 2005 and the DWR and USBR’s
Urgent inability to meet the standards) could be ignored. As a matter of law, the projects failure
to even try to meet the standards precludes a finding or “argency” for purposes of Section 1435.

Water Ouality Violations.

The most important aspect of the Draft Order is its implications regarding water quality.
The SWRCB now casually condones the yearly violations of the standards in summer, ' D-1641
assigned the standards fo the projects, and te no one else; the CDO clarified DWR and USBR
were solely responsible for the standards and no one else and that JPOD could only occur if the
standards were met. Violations of both of these are now common, yet no action is taken. No
action. The Draft Order seems to suggest that enforcement of water quality standards is
irrelevant depending on export needs, and that it will allow both unlawful actions and will
clandestinely approve the untawful.

There appears to be no apparent reason for this attitude. However the laws of probability
suggest that the Board and its staff cannot a!f be predisposed to ignore existing siandards or feel
obligated to abet cheating by the projects. Hence, these comments are an appeal to the majority
of the Board and its staff to begin ignoring the tainted advice and arguments of those who
support the violations, who support no enforcement, and who support giving the exporters advice
on how to avoid their responsibilities. There is still time and hope for the Board begin to do its
job.

Other.

! Besides the summer viclations, DWR and USBR notified the Board that violations
were occurring in December of 2008. At this time SDWA is not aware that those violations have
ceased.)
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With regard to the necessity of CEQA, SDW A refers the Board to page 26 of the CDO
(WR 2006-0006) wherein the Board states:

“However, (a permit change allowing JPOD when water quality standards are being

violated) would require compliance with the California Environmental Quality Act. ...

Since no environmental document that analyzes the effects on Condition 1 of the WQCP

approval is in the hearing record, the State Water Board will require that DWR and

USBR meet the objectives whenever they conduct JPOD operations.”

SDWA’s previous comments adequately address the other issues raised in its Request for
Reconsideration. .

SDW A request the SWRCB discard the Draft Order, acknowledge that the original Order
was unsupported by the facts and contrary to law, confirm that DWR and USBR must meet all of
their permit conditions, and confirm that JPOD can only occur during such times of compliance.

Please call me if you have any questions or comments.

Very truly yours,

&wz HERRICK

JH/dd
Attachment



